
ANALYSIS 


OF 

SNELL’S PRINCIPLES OF EQUITY, 

WITH NOTES THEREON. 


PART L^INTRODUCTORY. 


CHAPTER I. 

THE JUIllSDICTlON IN EQUITY. 

Definitioth of Eqiiiijj, 

Pu'iTiNG out of consideration all that part of natural equity 
sanctioned and enforced, by or by virtue of, legislative enact- 
ments, equity may be defined as that portion of natural justice 
which, though of such a nature as to admit of being judicially 
enforced, was omitted to be enforced by the common law courts, 
an omis^ on which- waa supplied by the equity courts. 

The distinction between law and equity is a matter of form 
and history rather than of substance or of principle. 

The oldi definitions claim a far wider jurisdiction, which is 
to be explained by remembering that the principles of equity 
have varied from time to time. Only extensive principles of 
jurisdiction could have originated the equity system. 

A court of equity is now bound by settled rules and prece- 
dents as completely as a court of law, and there is no difference 
between them in the rules of interpreting laws. 

Origin of Jurisdiction. 

In the early periods of English history, ecclesiastics were 
the expounders and administrators of the law, who, being well 
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acquainted with the Eoman law, were naturally largely in- 
fluenced both by its principles and practice. 

The growth of equity-jurisdiction may be traced to the 
following causes : — 

(i.) The common law became a system positive and inflexible 
too early. 

(2.) The general discouragement of the Homan law; its being 
deprived of authority in the courts. 

(3.) The inflexible and cramping system of procedure adopted 
by the common law courts. 

According to the common law, every kind of civil 
wrong was supposed to fall 'within some particular 
class, and for each class an appropriate writ or hrcvc 
(which was the lirst step in every action) existed. 
The evil effects of this system were chiefly two : — 

(a.) Where the wrong to be redressed actually fell within 
one of the classes recognised at common law, the 
suitor might select the improper writ, and fail on 
that account. Sharroil v. N, IF. H. Coy. 

This cause of injustice removed by 

Comvion Law Procedure Act, 1852. 
{b.) Where the wrong did not fall within any of the recog- 
nised classes, the suitor was w’ithout remedy. 

(4.) “The statute in conmmlli casu” 13 Edw. I., stat. i, pro- 
[ vided a remedy by giving a larger discretion to the clerks 
in Chancery (by whom all writs were drawn up at that 
time) in the drawing up of writs, so that they might be 
adapted to meet all cases. This enactment proved inade- 
quate for two reasons : — 

(a.) The common law judges were the sole judges of the 
validity of the adapted writs, and were jealous of 
innovations. 

(h.) New and unusual circumstances constantly occurring, 
increased the difficulty of the clerks in Chancery in 
adapting the writs, which must have been based on 
the Eoman law. Further, new forms of defence arose, 
for which no provision had been made. 

(5.) Where no relief could be obtained at common law, suitors 
applied to the King in Parliament (ie. in his Council) who 
referred the matter to the ChanceUor. Edward III., by 
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an ordinance (22 Edw. III.) referred all such matters as 
were “ of grace ” to the Chancellor ; from that time applica- 
tion by petition or bill was made to the Chancellor direct^ 
and this without any writ. 

Ficsion of Law aiui Equity. 

By virtue of the Judicature Acts, 1873 and 1875, the 
various amending Acts, and the rules and orders made there- 
under, one uniform system of procedure has been established 
in the courts of law and equity. 

By the Judicature Act, 1873, ss. 24, 25, it is also provided 
that law and equity shall in every case be administered con- 
currently ; that every judge shall have, and exercise, the juris- 
diction of every other judge ; and that where there is any 
conflict between the rules of equity and law, the former are to 
prevail. 

The following matters are, however, assigned to the Chancery 
Division, exclusively : — 

1. Administration of estates of deceased persons. 

2. Dissolution of partnerships, and taking of partnership 

and other accounts. 

3. Iledemption and foreclosure of mortgages. 

4. liaising of portions and other charges on land. 

5. Sale and distribution of proceeds of property subject 

to any lien or charge. 

6. Execution of trusts, charitable and private, 

7. Bectification, setting aside, and cancellation of deeds 

and other written instruments. 

S. Specific performance of contracts between vendors and 
purchasers of real estate, including contracts for 
leases. 

9. Partition or sale of real estates. 

10. Wardship of infants, and care of infants' estates. 

Judicature Act, 1873, s. 34. 

Classification of Equity'-Jurisdiction. 

i^i.) The originally exclusive jurisdiction. 

Although nominally abolished by the Judicature 
Acts, it is practically retained. 
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(2.) The originally concukeent jurisdiction. 

Note — 

Equitable rights are enforced in the originally 
elusive jurisdiction. Legal rights are enforced in the 
originally coTuyurrent jurisdiction. This distinction is 
still of importance. 

(3.) The obsolete auxiliary jurisdiction. 

Both practically and nominally abolished by the Judi- 
cature Acts. 'J'his jurisdiction existed where common 
LAW litigants required the aid {auxilium) of equity in 
the assertion of their legal rights ; c.g,, the discovery 
of. title-deeds. All such aid can now be obtained in 
the Queen’s Bench (Common Law) Division itself. 


CHAPTER II. 

THE MAXIMS OF EQUITY. 

L No wi'ong without a nmedy. Equity will not, by reason of 
a merely technical defect, suller a wrong to be without a 
remedy. 

This maxim forms the foundation of equity jurispru- 
dence. Must be understood as referring to wrongs recog- 
nisable at law or capable of being judicially redressed. 
To it may be referred Uses and Trusts, 

Illustration — 

Equity allowed a mortgagor to sue for land or rent 
although not possessed of the legal estate. By the 
Judicature Act, 1873, s. 25, § 5, this rule of equity is 
now made a rule of law. 

II. jEquitas sequitm^ legem. Equity follows the law. 

Two applications — 

(i.) As regards legal estates, rights, and interests, equity is 
strictly bound by the rules of law. 

All the canons of descent the rule of primogeni- 
ture) must be observed in equity, although productive 
of greatest hardship and injustice ; but Equity may 
avoid the law in effect even while following it. 

Aldcrson v. Maddison ; Loffus v. Maw, 
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(2.) As regards equitallc estates, rights, and interests, equity, 
although not, strictly speaking, bound by the rules of 
law, yet acts in analogy thereto whenever an analogy 
exists. 

The rule in Shelley’s case applies to executed trusts. 
Illustration of the maxim in hath applications — 

In dealing with the statutes of limitations, as regards 
legal estates (that is to say, in its originally concurrent 
jurisdiction), equity never either exceeds or abridges the 
limit of time prescribed by law ; while on the other 
hand, as regards equitable estates (that is to say, in its 
originally exclusive jurisdiction), equity often abridges 
yet never exceeds the prescribed limit. 

Time runs both at law and in equity from the dis- 
covery and not from the perpetration of concealed fraud. 

3 & 4 WilL /F., c. 27, s. 26 ; Gihhs v. Guild. 

III. Qui ]mor csi tcmqwre, potior cst jure. Where equities are 
equal, the first in time shall prevail. 

Explanation — 

As between persons having 07 ily equitable interests, if 
such equities are in all other resqwets equal, Qui prior est 
tempore, potior est jure ; i.c., equity will not prefer one 
to the other on tiie ground of priority of time only, 
until it finds there is no other sulficieut ground of pre- 
ference between them. For example, negligence on the 
])art of an equitable mortgagee, first in order of date, 
will deprive him of his priority. 

Farr and v. Yorlcshire Bank ; llicc v. Rice. 

IV. In ccqucdi jure melior est conditio possidentis. Where 
there is equal equity the law must j)revail. 

Explanation — 

If the defendant has a claim to the passive pro- 
tection of the court equal to the claim which the 
plaintiff has to call for the active aid of the court, he 
who has the legal estate will prevail, 

Thorndike v. Hurd ; Taylor v. Blalceloch 

But such legal title must be absolutely complete, and 
not merely inchoate. Roots v. William^son. 
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The last two maxims (III. and IV,) find their principal 
application in cases where the defence set up is, jpvrchasa 
for vcduaUc consideration without notice. As to when this 
defence can be successfully pleaded, the following rules have 
been settled : — 

(i.) Where the defendant has both legal and equitable estate, 
the plaintiff having equitable estate only ; the defence is 
available. 

And this whether the defendant — 

(a.) Obtains legal estate at the time of purchase. 

(6.) Gets in legal estate subsequently without becoming 
party to a breach of trust. 

(c.) Has the best right to call for legal estate, owing to 
negligence of the other party. 

(2.) Where the plaintiff has the legal estate, the defendant 
having equitable estate only. A distinction formerly 
existed between the auxiliary and concurrent jurisdiction, 
(a.) In the obsolete auxiliary jurisdiction this defence was 
available, no relief being given to the possessor of 
the legal title where it was set up. 

Jiassei v. I^o^tvorthy ; Wallivyn v. Lee ; 
Joyce V. De Moleyns, 

If, however, the plaintiff could make out his case by 
independent evidence without the aid of equity, his 
title prevailed. 

(ft). In the originally concurrent jurisdiction this defence 
was not available. Williams v. Lamhe, 

But now, in consequence of the fusion of law and 
equity brought about by the Judicature Acts, this defence 
is no longer available, and complete relief must be given, 
even discovery of defendant’s title-deeds. 

Ind V. Emerson, 

(3.) Where neither plaintiff nor defendant has the legal estate 
or the best right to call for it, each having eguUalle estate 
only, the rights of the parties are determined by their 
respective dates. Phillips v. Phillips. 

In cases falling under this rule it is immaterial 
whether the subsequent incumbrancers had or had not 
notice of prior incumbrance. Ford v. White. 

But if the property subject to the incumbrances be 
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situate in Yorkshire, the priorities of the several incum- 
brancers will be determined, inter se (in the absence of 
actual fraud), exclusively by the dates of the registrar 
tion of the incumbrances. 

Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 54), 
(4.) Where the defendant has both legal and equitable estates, 
the plaintiff having a mere eguitg and not an equitable 
estate, this defence is available. Sturge v. Starr. 

NOTICE. 

In connection also with the third and fourth maxims, but 
especially the latter one, the doctrine of notice remains to be 
considered. 

A person who purchases, although for valuable consi- 
deration, a/ter notice of a prior claim, becomes a 7 )iald fide 
purchaser, and cannot by getting in the legal estate defeat 
such prior claim, but will be deemed a trustee to the extent 
of such claim. In re A. D. Ilohnes ; Potter v. Sanders. 

And even registration under the liegistration Acts 
will not defeat a prior unregistered claim of which the 
person registering has express notice. 

Le Neve v. Le Neve. 
As regards land in Yorkshire, the Yorkshire liegistries 
Act, 1884, provides that registered assurances shall rank 
inter se according to date of registration, and shall not be 
affected by actual or constructive notice except in cases 
of actual fraud. But the provision it contained, that 
registration should constitute actual notice, was repealed 
by the 48 & 49 Viet. c. 26. 

A sub-purchaser mth notice, if his vendor bought 
without notice, and a sub-purchaser without notice 
although his vendor bought with notice, may respectively 
protect their title provided that in each case the sub- 
* purchaser obtained the legal estate, or the best right to 
call for it, at the time of his purchase. 

Harrison v. Forth. 

Notice of a voluntary conveyance of land does not affect 
a subsequent purchaser for valuable consideration. 

27 Eliz. c. 4/ 
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KOTICE IS ACTUAL OR CONSTRUCTFST. 

Actual notice, in order to be binding, must be given by a 
person interested in the property and in the same transaction, 
or in the course of the negotiations. 

Notice may be either written or verbal, except where 
required by statute or otherwise to be in writing. 

Constructive notice or imputed notice may l)e defined as evi- 
dence of notice, the weight of the evidence being such that the 
court imputes to the purchaser tliat he had notice. 

Tl has also been well described as consisting “in 
those circumstances under which the court concludes, 
either that notice must be imputed on grounds of public 
policy to an innocent person, or that the party has been 
guilty of such negligence in not availing himself of the 
means of acquiring it, as, if permitted, might be a cloak 
to fraud, and which, therefore, the common interests of 
society require should, in its consecjuences, be treated as 
equivalent to actual notice.'' ( Dart, F. & P., 970, i.) 

Constructive notice is of several kinds — 

(i.) Actual notice of a fact which would have led to notice of 
other facts. 

Notice of a deed is notice of its contents, where the 
deed might have been inspected. A lessee has con- 
structive notice of his lessor's title. 

Bisco V. Banhimj ; Patman v. Harland, 
(2.) Purposely avoiding inquiry. Jones v. Smith, 

(3.) Third party in possession, or appearance of property such 
as to put a party upon inquiry. 

All€ 7 i V. Seckham ; Cavander v. Bidteel, 
(4.) Notice to agent notice to principal; in cases where the 
knowledge of the agent is so material to the particular 
transaction as to render it the duty of the agent to com- 
municate it to the principal. 

Wyllie V. Pollen; Bradley v. Bitches, 
But where a solicitor is party to a fraud notice is not 
imputed. Cave v. Cave. 

Notice to solicitor of trustees or mortgagees is not 
notice to the trustees or mortgagees. 

Saffron- Walden v. Baynor. 
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(I.) 

( 2 .) 

(3) 

(4-) 


Under the Conveyancing Act, 1882, s. 3, counsel, 
solicitor, or agent must have obtained his knowledge 
in the same transaction. 

Notice that title-deeds are in the possession of another 
may constitute notice of any claim that other may have. 
Thus, a legal mortgagee or purchaser, who has not obtained 
the deeds where 

He made no inquiry for ^ j ^ 

^ •' I Will be postponed to a prior 


He allowed mortgagor to 
retain them for some pur- 
j)Ose of his own, 

He made proper inquiries, 
and received reasonable 
excuses for their non- 
delivery. 

He received some deeds, 
reasonably believing them 
to be all. 


equitable estate or subse- 
quent equitable owner who 
used due diligence. 


Will not lose his priority. 


(IL L. C. Eq., 48.) 

Since the Conveyancing Act, 1882, constructive 
notice may. be classified under three heads — 

( I .) Notice which would have come to the purchaser indirectly 
as the result of reasonable inquiries and inspections. 

(2.) Notice which comes directly to his counsel, solicitor, or 
agent as svxdi in the same transaction. 

(3.) Notice which would have come to his solicitor or other 
agent as such in the same transaction indirectly as the 
result of reasonable inquiries and inspections. 

{Clcrkc and Brett's Conveyancing Acts, p. 245.) 

The effect of the words “ as such is, that a purchaser 
will only be affected with notice which has come to the 
agent as agent for the purchaser. In rc Cousins, 


V. He who seeks equity must do equity. 

Tliat is to say, in the transaction in which relief is 
sought. 

Illustrations — 

(a.) Married woman’s equity to a settlement under law 
prior to the Married Women^s Property Act, 1882. 
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(J.) Acquiescsncje. Person standing by must give com- 
pensation. 

VI. lie who corner into equity must come with clean hands. 

That is to say, misconduct in respect of the subject- 
matter of litigation. Overton y. Banister. 

VII. VigilantihuH non dormicntihus^ cequitas suhvenit. Delay 

defeats equities. 

“ Nothing can call forth a court of equity into activity 
but conscience, good faith, and reasonable diligence.’* 

Smith V. Clay. 

VIII. JEqxialitas est summa cequitas. Equality is equity, or 
equity delighteth in equality. 

Illustrations — 

Equity leans against joint tenancy ; thus the survivor 
is a trustee for the representative of the deceased in 
proportion to the sum advanced by him (notwith- 
standing the legal estate is vested in the survivor) in 
cases of — 

(^(.) Joint purchases, where money advanced in unequal 
shares, as ai)pears by the deed. 

Lake v. Gibson ; Lake V. Craddock, 
(b.) Joint mortgages, where money advanced in equal or 
unequal shares. Morlcy v. Bird. 

IX. Non quod dictum sed quod factum inspiciendiim est. Equity 

looks to the intent rather than to the forna. 

Illustration — 

Eelief against penalty or forfeiture. 

Peachey V. Somerset. 
To this maxim we owe the equitable doctrines 
governing mortgages. 

X. Equity looks on that as done which ought to have been 

done. 

Explanation — 

Equity will treat the subject-matter of a contract 
as to its consequences and incidents, in the same 
manner as if the act contemplated in the contract had 
been completely executed. 
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To this maxim may be referred the equitable doc- 
trine of conversion, 

XL Equity imputes an intention to fulfil an obligation. 
Explanation — 

Where a man being bound to do an act, does some- 
thing capable of being considered as in fulfilment of 
his obligation, it will be so construed. 

Soivden V. Soxvdvn, 
Under this maxim come the equitable doctrines of 
satisfaction and performance., 

XII. jEquitas agit in personam. Equity acts in personam. 

The only remedy originally to be obtained at 
common law consisted in damages. Equity compelled 
the wrong-doer to actually do what he liad contracted 
to do. 

The principal application is in procedure ; cc^iiity 
will enforce specific performance of a contract even 
where the subject-matter of the suit is beyond the 
jurisdiction of the court, because it acts by process in 
personam, Penn V. Baltimore. 

But such an action cannot be entertained if the 
title itself is in question, for that must be decided by 
the lex loci rei sitcc. In rc Hawthorne, 

To this maxim the former jurisdiction of equity to 
restrain actions at law by injunction is to be referred. 

Earl of Oxford's Case, 
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PART 11. —THE ORIGINALLY EXCLUSIVE 
JURISDICTION. 

CHAITEK I. 

TIIUSTS GKNEKALLY. 

The statutes of mortmain having in-oliibited gifts of lands for 
religious ])ur]^oses, the practice grew up (about tlie time of 
Edward III) of making grants or feoflinents to third persons to 
the me of the religious houses* At common law the estate vested 
in the grantee only was recognised, and the use engrafted upon 
it was totally disregarded. But in equity the Chancellor — an 
ecclesiastic — held that the eon&ncncc of the grantee was charged 
with the declaration of the use although it did not attach to 
tlie land itself, and so compelled him to hold as trustee for the 
benefit of the persons in whose favour the use was declared. 
From this period it is clear that the owner of the use (equit- 
able owner) w\as the real beneficial owner, the original grantee 
being merely the legal owner. The religious houses were 
speedily deprived of the benefits gained by such a result, a 
further statute of mortmain being passed in the reign of 
Pilchard 11. which extended the prohibition to uses, whether 
direct or indirect. Meanwhile the advantages to be derived 
from the newly established 'ims had been perceived by others, 
and in respect of persons other than religious houses the 
system of uses remained in active operation. 

The advantages resulting from possessing a mere nsc 
in land instead of the legal estate therein \vere these — 
(i). Uses were not subject to the law of escheat. 

(2.) Uses were free from feudal burdens, e.y., wardship 
and marriage. 

(3.) Uses were not liable to be taken in execution under 
an elegit. 
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(4.) Uses were devisable, while the land itself could not 
be dealt with by will 

The Statute of Uses (27 Hen. VIII. c. 10) was passed for 
the express purpose of abolishing these uses. It enacted tliub 
where any person should stand seised of land to the use of 
another, such other (the person having the use) should be 
deemed in lawful seisin and possession for such estate as lie 
had in the use. That is to say, the m' became converted into 
the /and. 

Examples — 

(a.) Express use. Conveyance to A and his heirs to the 
7 /se of 1 > and his heirs. A, who before the statute 
took the fee-simple, now takes nothing, the whole 
estate, both legal and equitable, being at once vested 
in B. 

(b,) Iles^lting use. Voluntary conveyance by X to A 
.^^^and his heirs simply. Befora the statute X would 
have been deemed in equity the beneficial owner for 
want of consideration to pass the estate to A. So 
.jr^fter the statute X becomes also the legal owner, 
and the efifect of the conveyance is the whole 
, estate, both legal and equitable, at once resulting to 
X the grantor. 

The object of the Statute of Uses was defeated l)y a decision 
to the effect that ai coimnori law tliere could not be a use 
upon a use.” TifrclVs Case, 

Example — 

Conveyance to A to the use of B to the use of C. It 
was held B took the whole estate, but tliat C's interest 
was a use upon a use, which the statute had no energy 
to reach. 

Just as equity, before the statute, had upheld uses, so now it 
held that the use upon a use ought to be recognised, and there- 
fore gave effect to such a use, which became known as a trust. 
In the example above given, A takes the estate 
under the old law, B takes it under the statute, but, 
nevertheless, as trustee for C, in whom at equity the 
whole beneficial interest is deemed vested. 

In all such conveyances there are therefore two estates to be 
considered — 
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(i.) The estate recognised at common law under the statute, 
ix,, the le{fal estate. 

( 2 .) The estate, the use upon a use, recognised at equity only, 
ix., the equitable estate or trust. 

It must be remembered that trust estates are for the most 
part subject to all the rules applicable to legal estates. Thus, 
a conveyance unto and to the use of A and his heirs to the 
use of or upon trust for B and his heirs, or the heirs of his 
body, gives to B cither an equitable estate in fee-simple or 
fee-tail. And where the estates in possession and remainder 
are both equitable, the rule in Shellcy *8 Case is applicable. 

liichardson v. Harrison. 
An ((suitable estate in fee-simple belongs to a purchaser of 
freehold property immediately after the purchase contract is 
completed. 

The Statute of Uses does not apply to — 

(i.) Pure personalty. The statute speaks of lands, tenements, 
and hereditaments only. 

(2.) Impure personalty or^The statute speaks of “seisin,” 
leaseholds. > a term applicable to freeholds 

(3.) Copyholds. j only. 

(4.) Act i VC as opposed to uses, even in respect of freeholds. 

Prior to the Statute of Frauds (29 Car. II. c. 3) trusts of all 
kinds might have been created or assigned by word of mouth. 

The Statute of Frauds requires — 

(l.) All dedaratioiis or creations of trusts of lands, tenements, 
or hereditaments to be evidenced by writing. (Sect. 7.) 
(2.) All grants and assignments of ANY trust to be in writing. 

(Sect. 9.) 

With two exceptions — 

(a,) Trusts arising or resulting from any conveyance of 
lands by imqdication or construction of law. 

(h.) Trusts tramfcmxd or extinguished by act or operation 
of law. (Sect. 8.) 

This Act applies to freeholds, leaseholds, and copyholds, and 
(with the exception of sect 7) also to personalty. 

A TiiUST when used in the sense of an equitable interest is 
a beneficial interest in or a beneficial ownership of real or 
personal property unattended with the possessory and legal 
ownership thereof. 
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Trusts are thus classified : — 

(i.) Express trusts. 

(a.) Express private trusts. 

( 5 .) Express public (or charitable) trusts. 
(2.) Implied trusts, 

(3.) Constructive trusts. 


CHArTER II. 

EXPRESS PRIVATE TRUSTS. 

An express intst is a trust which is clearly expressed by the 
author thereof, whether verbally or by writing, or may fairly 
be collected from a written document. Express trusts are of 
various kinds. 

Firstly, Trusts Executed or Executory. 

A trust is said to be executed when no act is necessary to bo 
done in order to constitute it, the trust being finally declared 
by the instrument creating it. 

A trust executory or directory is a trust raised either by a 
stipulation or by a direction, in express terms or by necessary 
imj>lication, to make a settlement or assurance to uses, or upon 
trusts which are indicated in but do not appear to be finally 
declared by the instrument containing such stipulation or 
direction. 

A test question in distinguishing the two is. Has the 
author of the trust been his own conveyancer ? 

Egerion v. Brownlow. 

I. Where trust executed^ the maxim “ Equity follows the law ” 

is always applicable ; the rule in Shelley’s case is 
followed, 

II. Where trust executory^ the maxim is or is not applicable 

according as a contrary intention on the part of the 
author of the trust is or is not expressed or implied in 
conformity with the rules of equity. 

GlcTwrchy v. Bosville, 
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Executory trusts arise in two ways — 

(l.) Marriage articles or settlements, tlie object of which is 
presumed to be provision for the issue of the marriage. 
In these instruments, therefore, an intention contrary to 
the rule laid down in Shelley’s case is always implied, 

Trevor v, Trevor. 

( 2 .) Wills, which are — 

(«.) Construed according to the legal effect of the words 
used unhss a contrary intention is ejqircsseci on the 
face of them. Swertapplc v. Bindon. 

(b.) Construed according to the contrary intention wlieii- 
ever that is expressed or Indicated. 

Bapillon v. Voice ; G tenor chy v. Bos ville, 
y 

Secondly, Trusts Voluxtaky or for Valuable 
COXSIUEBATION. 

General rtdes — 

(l.) The court will not execute a voluntary eoniniet. 

Jefferys V. Jefferys. 

( 2 .) An imperfect voluntary conveyance will not be enforced. 

<3 ) An exeeutid trust is binding although voluntary. 

Ellison V. Ellison. 

Tliese rules are exoinpliiied in the following manner: — 

1. Voluntary trusts will he enforced 

Wliere the author of the trust has done everything 
which, according to the nature of the property com- 
prised in the instrument, is necessary to be done in 
order to transfer the property and render the instru- 
ment binding upon him. Milroy v. Lord. 

This may be effected — 

(i.) Where the donor is both legal and equitable owner — 

(a.) By actual conveyance to the donee or a trustee. 

Ellison v. Ellison. 

(b.) By donor’s declaration of trust. 

Ex parte Pye; Stale v. Walker ; Pox v. Hanks. 
( 2 .) Where the donor is equitable owner only— ^ 

{a.) By direction to trustees to hold on trust. 

Except in the case of pure personalty, this direction 
must be in writing. Statute of Frauds^ s. /. 
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(b.) By conveyance or assignment of equitable interest by 
deed, Gilbert v. Overtoil ; JCeketoich v. Manning ; 

Nanncy v. Morgan, 

II. Voluntary trusts will not be enforced 

Whether the donor is legal or equitable owner, where 
there is no declaration of trust, or the instrument creating 
the trust is in any way imperfect. 

Wherever the facts show an intention to transfer 
property and not to declare a trust, equity will not give 
effect to an imperfect transfer by treating it as a declara- 
tion of trust. 

The rule formerly was that a trust would not be en- 
forced where the instrument was imperfect 
(i.) If the property comprised in it was assignable at law, 

Antrobus v. Smith ; Scarle v. Law, 
(2.) If the property was not assignable at law, but the donor 
liad left something imperfect which it was in his power to 
render more nearly perfect. 

Fortescue v. Barnett ; Edwards v. Jones, 
But since the Judicature Act, 1873, the distinction between 
properties assignable and not assignable at law has become 
unnecessary ; the sole question now being whether the pro- 
perty has been completely and legally assigned. 

Thirdly, Trusts Fraudulent 

Under the provisions of various statutes and otherwise. 

I. By 13 Eliz. c. 5, avoiding as fraudulent against creditors all 
covinous conveyances and gifts of lands or goods tending 
to defeat or delay creditors, except where made on good 
consideration and bond fide to a person without notice of 
such covin. The conveyance will be fraudulent unless 
made both upon good consideration and bond fide, 

A voluntary settlement is void under this statute 
when it can be shown that its effect was to deprive 
the settlor of the means of paying certain then existing 
debts. Freeman v. Pcrpe ; Sfirett v. Willows ; 

Holmes v. Penny, 

A conveyance for value is not void under this statute 

B 
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unless an express fraudulent intent or express mold fides 
can be shown. Ex parte Chaplin; Alton v. Harrison. 

II. By 27 Eliz. c. 4, avoiding as fraudulent against subsequent 
purchasers for valuable consideration (whether with or 
without notice) voluntary conveyances of lands. 

Chattels personal are not within this statute. 

Where the voluntary assignee of leaseholds under- 
takes to observe the covenants contained in the lease 
which are of an onerous nature, the assignment is not 
fraudulent under the statute. 

Re Lulham ; Trice v. Jenhins. 
This decision has no application to the 13 Eliz. c. 5. 

Ridler v. Ridler, 

Only purchasers from the voluntary settlor himself 
can claim the benefit of the statute. 

Mortgagees and lessees are purchasers tanto with- 
in the meaning of this statute. 

Bond fide purchasers are such as take loud Jidcy and for 
valuable consideration. 

Meritorious (or good) considerations are such as blood or 
natural affection. 

Valuallc considerations are money, marriage, or the like. 

Ante-nuptial agreements must be in writing (Statute 
of Frauds, s. 4), and when followed by the marriage, 
the wife becomes a purchaser within the statute. 

(27 Eliz. c. 4). 

Bond fide rosT-nuptial settlements will be supported 
on very slight considerations so as not to be void by 
this statute. Hewison v. Negus. 

Maid /rf^ANTE-nuptial settlements will be void within 
this statute, the marriage being in such cases no real 
consideration. Re Fenninjgton ; Cohimhine v. PenhalL 
As to the question who are within the scope of the 
marriage consideration so as to prevent a settlement being 
voluntary it may be observed that the children of 
Wife by former husband are*^ 

Newstead v. Searles. f within the marriage considera- 
Husband by former wife are C tion. 
not Cameron v. Wells. J 
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III. By the Bills of Sale Acts, 1878 a?irf 1882, avoiding as 
fraudulent bills of sale of personal chattels remaining in 
the possession of the grantor, unless duly registered within 
seven days from date thereof, and the other provisions of 
the Acts duly complied with. 

The consideration must be tmly stated in the bill 
of sale. A bill of sale given by way of security is void 
under the Act of 1 882 if it is given for less than 
or if it be not substantially in the form specified in 
the schedule to that Act. Davis v. Bxirton. 

Anfc-nuptial settlements are excluded from the 
operation of these Acts. 

IV. By the Bankruptcy Act, 18S3, avoiding as fraudulent 
against the trustee in bankruptcy post-nuptial settlements 
{except of property which has accrued to the settlor after 
marriage in right of his wife) 

(i.) If the settlor becomes bankrupt within two years from 
date of settlement. 

(2.) If the settlor becomes bankrupt at any subsequent time 
within ten years from date of settlement, unless the parties 
claiming thereunder can prove that the settlor was .at the 
time of making it able to pay all his debts without the 
aid of property thereby settled, and that his interest in 
such property had passed to the trustee of the settlement 
on its execution. 

nuptial covenants and contracts to settle future 
acquired property are void under this Act upon the 
settlor’s bankruptcy (except where acquired in right of 
his wife), unless prior thereto such property has been 
both acquired and paid, or transferred, pursuant to the 
covenant or contract. 

Fourthly, Trusts in Favour of Creditors. 

(i.) Voluntary trusts of personalty are irrevocahle, not being 
affected by the 27 Eliz. c. 4, with the exception of trusts 
in favour of creditors, 

(2.) Where a debtor conveys property to trustees for payment 
of his debts, the dMor alone (not the creditors) is thereby 
constituted cestui que trust. Walwyn v. Coutts. 
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As a general rule therefore the debtor may vary or 
revoke the trusts at pleasure. But this right of revocation 
is strictly personal to the debtor. Fitzgerald v. White. 
(3.) A trust in favour of creditors is irrevocable after communi- 
cation to the creditors, IF they have -thereby been induced 
to a forbearance in respect of their claims which they would 
not have otherwise exercised, or if they have in any way 
assented to and acquiesced in the deed creating the trust, 
or acted under its provisions and complied with its terms. 

Acton v. W oodgate ; Garrard v. Lauderdale ; 
Field V. JDonoughmore. 

(4.) Where a creditor is party to a trust-deed and has exe- 
cuted it, or been instrumental in causing its preparation, 
as to him the deed is irrevocable. 

(5.) A creditor, ignorant of the existence of the trust-deed, 
cannot claim the benefit of its provisions. 

Johns V. James, 

Fifthly, Equitable Assignments. 

Choses in action were formerly not assignable at common lau\ 
although assignments of equitable choses in action for valuable 
consideration have always been enforced in equity. 

The following exceptions have, however, been engrafted upon 
the ancient common law rule, which is now practically abro- 
gated 

(i.) Contracts with the sovereign. 

(2.) Negotiable instruments, formerly by the law merchant, 
but now by the Bills of Exchange Act, 1882. 

(3.) Where the debtor assented to the transfer of the 
debt. 

(4.) Contingent interests in real estate, by 8 & 9 Viet, 
c. 106. 

(5.) Bail bonds, by 4 & 5 Anne, c. 16. . 

(6.) Bills of lading, by 18 19 Viet. c. in. 

(7.) Policies of life assurance, by 30 & 31 Viet. c. 144. 
(8.) Policies of marine assurance, by 31 32 Viet, 

c. 86. 

(9.) Debts and other legal choses in action where the 
. assignment is absolute, by Judicature Act, 1873. 
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An order given by debtor to creditor upon a third person 
is deemed a binding assignment or appropriation in equity. 

Diplock V. Hammond, 

But a mere mandate is insufficient; and no appropriation 
or assignment is effective unless the fund, from which payment 
is to be made, be indicated. 

The assignee of a chose in action must give notice to the 
holder of the fund assigned in order to obtain a right in rem ; 
without notice he has merely a right in personam against the 
assignor, and third parties will not be bound, ^his doctrine of 
equity — that notice is necessary to perfect the title — is known 
as the rule in Dearie v. Hall, This rule is not applicable to 
shares in registered companies, or to chattel interests in real 
estate. 

The assignee of a chose in action takes subject to all equities 
subsisting against tlie assignor. 

Turlonv, Denson; Hnapton v. Wreford. 
Except in the case of negotiable instruments or deben- 
tures payable to bearer. 

By the Judicature Act, 1873, s. 2$, § 6, debts and other 
legal choses in action are rendered assignable at law subject to 
all equities affecting the assignor, provided the assignment — 
(i.) Is absolute^ not purporting to be by way of charge. 
(2.) In writing under hand of assignor. 

(3.) Express notice in writing thereof be given to the 
holder of the fund. 

The words of this important section are : “ Any absolute 
assignment by vmting under the liand of the assignor .{not 
purporting to be by way of charge only) of any debt or other 
legal chose in action of which express notice in writing shall 
have been given to the debtor, trustee, or other person from 
whom the assignor would have been entitled to receive or claim 
such debt or chose in action, shall be and be deemed to have 
been effectual in law {subject to all equities which would have 
been entitled to priority over the right of the assignee if this 
Act had not passed) to pass and transfer the legal right* to such 
debt or chose in action from the date of such notice, and all legal 
and other remedies for the same, and the power to give a 
good discharge for the same without the concurrence of the 
assignor.” 
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A mortgage of a chose in action is within the terms of this 
section provided there is an actual assignment of it and not a 
mere charge. Tancred v. JDeldgoa Bay. 

Equity will not, as a general rule, enforce the following 
assignments on the ground that they are contrary to public 
policy. 

(l.) Assignments of alimony, or of pensions and salaries 
of public officers, unless office is a sinecure or duties 
. have ceased and pension or salary is not expressly 
rendered inalienable. 

(2.) Assignments affected by champerty, maintenance, or 
other corrupt considerations. 

(3.) Assignments of mere lites pcndcnteSy but a purchase 
from defendant is always valid. 

(4.) Assignments by incapacitated persons, e.g,, purchase 
by solicitor of subject-matter of action, in which ho 
is retained. 

Sixthly, Precatory Trusts. 

Where property is given absolutely to any person who is by 
the donor recommended, entreated, or wished to dispose thereof 
in favour of another, a trust is held to be created if — 

(i.) The words are so used that on the wliole they ought to 
be construed as imperative or certain. 

No technical words are necessary. 

And 

(2.) The subject-matter of the recommendation or wish be 
certain. 

The subject is never certain where the first taker has a 
discretionaiy power to withdraw any indefinite part of 
it from the objects of the recommendation or wish. 
And 

(3.) The objects or persons intended to have the benefit of the 
recommedation or wish be certain. Harding v. Qlyn. 

Trusts thus created are termed Precatory Trusts, and 
the tendency of equity is strongly against construing 
recommendatory words es trusts. 

If awjf one of the above three requisites, called the three 
.certainties,’’ be wanting, no trust is ever held to be created. 



EXPRESS PRIVATE TRUSTS. 




Whenever it is clear that a irvAi is INTENDED (although 
not validly created), the devisee or legatee cannot take 
beneficially, but are excluded for the benefit of the heir 
or next of kin. Briggs v. Benny. 

Seventhly, Secret Trusts. 

Where a will makes no disposition of beneficial interest in 
property, which is thereby given to a trustee or vests in the 
executor, and nothing appears on the will suggesting the in- 
ference that the trustee or executor is to take beneficially, no 
secret trust will be enforced ; and the beneficial interest will 
be undisposed of. 

Where it does so appear that the trustee or executor is to 
take beneficially, no secret trust affecting it will be enforced : 

Except on the ground of frauds in which case the trustee 
or executor will be compelled to disclose the trust, and, 
if lawful, to execute it. 

Eighthly, Po'WEKs in the Nature of Trusts. 

Powers are not imperative, and, as a general rule, equity will 
not execute an unexecuted power. 

Trusts are always imperative, and equity will execute them. 
Powers in the nature of trusts combine the qualities of the two 
in such a manner that equity will order their execution. 

Burrough v. Philcox. 

Ninthly, Purchaser’s Liability to see to Application of 
Pmxhase-Money where there are Cestuis que trustent. 

Prior to the statutes hereinafter referred to, a purchaser was 
bound to see that his purchase-money was applied in fulfilment 
of the trust, unless expressly exonerated by the author thereof. 
Further, in cases of — 

(i.) Personalty. 

Purchaser from executor was exonerated, except in case 
of his fraud. 

(2.) Kealty. 

(a.) Trust or charge for payment of 

Debts generally, ) Purchaser was 

Debts and legacies generally, | exonerated. 
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(&.) Trust or charge for pajrment of 
Specified debts, \ 

Legacies only, > Purchaser was not exonerated. 
Annuities only, j 


Elliot V. Merryman. 

The statutes 22 & 23 Viet c. 35 (Lord St Leonards’ 
Act), 23 & 24 Viet c. 145 (Lord Cran worth’s Act), 
contain provisions exonerating purchasers and mortgagees 
under instruments made subsequent to their respective 
dates of commencement 

The statute 44 & 45 Viet c. 41, s. 36 (Conveyancing 
Act, 1881), applies to all trusts, wheneveii created, 
making the written receipts of trustees sufficient dis- 
charges in every case. 

The words of this section are : ** The receipt in writing of any 
trustees or trustee for any money, securities, or other personal 
property or effects payable, transferrable, or deliverable to them 
or him under any trust or power, shall be a sufficient dis- 
charge for the same, and shall effectually exonerate the person 
paying, transferring, or delivering the same from seeing to the 
application, or being answerable for any loss or misappropria- 
tion thereof. 

The Settled Land Act, 1882, which is also retrospective, con- 
tains similar provisions as regards moneys arising thereunder. 

Purchasers must still see that the professing trustee is in 
fact tlie trustee or other person authorised for that purpose, by 
the instrument creating the trust. Tliis is to be ascertained 
primarily from tlie words of the instrument, and secondly from 
the provisions of Lord St, Leonards’ Act. 

The S6th section of the Conveyancing Act, 1 88 1, providing 
that a receipt, in the body of or indorsed upon a purchase 
deed, shall be sufficient authority for paying the purchase 
money to the solicitor of the vendor, was held not to apply to 
the case of vendors who are trustees. In re Bellamy. 

But the Trustee Act, i888(5i&52 Viet. c. 59), has reversed 
this decision and placed vendors who are trustees in the same 
position as other persons with reference to this section. 

When the vendors are also trustees, purchasers must not pay 
the purchase-money to one only of the vendors, although he may 
be authorised by the others to receive it. In re Flower, 



EXPRESS PUBLIC (OR CHARITABLE) TRUSTS. 


25 


CHAPTER III. 

EXPRESS rUBUC (OR CHARITABLE) TRUSTS. 

Charities, in the legal acceptation of that term, are and com- 
prise — 

Firstly, Charitable Uses specified in 43 Eliz. c. 4 (now 
repealed, but practically re-enacted by the Mortmain 
and Charitable Uses Act, 1888), for the relief of the poor, 
maintenance of schools, and such like. 

Secondly, Charitable Uses, similar to those specified in the 
statute and which have been held to be within its 
spirit, e.g., repair of church monuments, foundation 
of lectureships. 

Charities must be of a 'puhlic character, and objects merely 
for the benefit of individuals are not charities in the legal 
sense. 

I, Charities are treated with more favour than private indi- 
viduals in the following respects ; — 

( I .) A GENERAL intention of charity will be effectuated. 

(a.) A gift to a charity will be upheld as valid, no matter 
how uncertain the object may be, provided the 
object be distinctly charitable. The nomination of 
the objects will be treated as the mode, and the 
gift to charity as the substance of .the disposition. 
A Friendly Society is not a charity. 

(6.) Where the literal execution of the trusts becomes 
inexpedient or impracticable, the court will execute 
them cy-pres, ix,, as nearly as possible in conformity 
with the original intention, wliich must be a general 
intention of charity. Moggridge v. ThackwelL 

In both the above cases a private individual would 
receive no help from equity. 

(2.) Defects in conveyances supplied. A private individual 
would receive no help from equity to perfect an im- 
perfect voluntary gift. 

(3.) No resulting trusts. 

{a.) WTiere there is a general intention of charity there 
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will be no resulting trust to the settlor, for the court 
will execute the intention. 

(I,) Where the increased revenues of a charity give rise 
to an excess of income beyond the specified objects, 
the court will apply the surplus in conformity with 
the original intention. 

Exception — Where the settlor merely appro^ 
priaks part only of the capital or income to the 
charity, the residue will result to him. 

(4.) A purchaser who purchases with notice of a charitable 
gift, or without notice from a person who had notice, 
will take subject to it, and derive no benefit from 27 
Eliz. c. 4. AtkGcn, v. Newcastle. 

(5.) Charities are not within the rule against perpetuities. 

II. Charities are treated on a level wdth private individuals in 

the following respects : — 

(i.) Want of executor or trustee supplied. 

(2,) Lapse of time a bar. But the Judicature Act, 1 873, 
sec. 25, provides that as between an express trustee 
and his cestui que trust, no lapse of time is a bar. 
(3.) Separation of leg.al from illegal objects, where the 
charitable purposes are legal and the properties appro- 
priated thereto are ascertainable. 

Hoare v. Osborne. 

III. Charities are treated with less favour than private indi- 
viduals in the following particulars : — 

(i.) Assets are not marshalled in favour of a charity in the 
absence of an express direction to that effect in the 
will; for to do so, would be to contravene the pro- 
visions of the Mortmain Act 

The rule of the court adopted in all such cases is to 
appropriate the fund as if no legal objection existed as 
to applying any part to the charity legacies, and then 
holding so much of the legacies to fail as would in that 
way fall to be paid out of the prohibited fund, 

Williams v. Kershaw. 

(2.) Charitable gifts of an obnoxious character are not 
allowed to be valid. 



IMBUED AMD BESULTIMG TRUSTS* 


27 


CHAPTER IV. 

IMPLIED AND RESULTING TRUSTS. 

An implied trust is a trust which is founded on an unex- 
pressed but presumed implied) intention of the party 
creating it. 

A resulting tmst is a trust which is implied in favour of the 
person creating it, or his representatives. 

All resulting trusts are implied trusts, but not every 
implied trust is a resulting trust, strictly so called. 

The chief instances of implied trusts are — 

I. Resulting trust to purchaser (who pays the purchase-money) 
of property conveyed to a third person. Dyer v. Dyer, 

(l.) Parol evidence is always admissible to show the actual 
purchaser, notwithstanding the Statute of Frauds^ 
For — 

(a.) It is a trust resulting by operation of law, 

(5.) The parol evidence is merely for the purpose of 
proving that the nominal purchaser is but the agent 
of the actual purchaser. 

(2.) No resulting trust where the law would be infringed. 

(3.) llesulting trusts may be rebutted — 

(a.) By parol evidence showing that the nominal pur- 
chaser was intended to take the whole beneficial 
interest. 

(5.) By the contrary equitable presumption of advance-- 
ment which will be raised in favour of — 

(a.) A legitimate child of the purchaser, but not ille- 
gitimate issue apart from the next head. 

(/8.) A person to whom the purchaser has placed him- 
self in loco parerUis, 

(y.) Wife of purchaser, but not a woman with whom 
he has contracted an illegal marriage. 

Drew V. Martin. 

The equitable presumption of advancement may be 
again rebutted by parol evidence to the contrary, 
such as the corUemporaneous acts and declarations of 
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the purchaser, which are receivable in evidence both 
for and against him. Williams v. Williams. 

The subsequent acts and declarations of the pur- 
chaser are evidence against him, but not for him. 

On the other hand, the subsequent acts and de- 
clarations of the son are evidence for the purchaser 
against the son. Sidmouth v. Sidmoutli. 

II. licsulting trust of unexhausted residue. 

(i.) A trustee is excluded, by the very fact of being named 
trustee, from benefiting by a resulting trust. A devisee, 
subject to a cliarcje merely, takes beneficially ; but a 
devisee u'pon trust takes no benefit even after satisfac- 
tion of the specified })urposes of the trust. 

King v. Denison. 

(.?.) Where a trust of property has been created, and there 
is no, one in whose favour it can result 
(a.) As to real estate, where the cestui gne trust dies intes- 
tate and without heirs. Prior to the Intestates* 
Estates Act, 1884 (47 & 48 Viet. c. 71), the 
trustee, being seised in fee, w^ould have held the 
lands discharged from the trust. 

Burgess v. Wheate, 
So also in the case of a mortgage in fee, on the 
death of the mortgagor intestate and without heirs, 
the etpiity of redemption would have belonged to 
the mortgagee, and no escheat taken place. 

Beale v. Sgmonds. 
Copyholds in all these respects w^ere like freeholds, 

Gallard v. Haivhms, 
Under the Intestates’ Estates Act, 1884, however, 
the rule is altered, and there would now be an 
escheat to the crown or the lord in all cases. 

(h). As to 2^ersonal estaUy where the cestui que trust dies 
intestate and without next of kin, the crown Lakes it 
as l)ona vacantia. If, however, it vests in the executor 
virtufe officii, he may (unless he is also appointed 
trustee) retain it as against the crown. 

Boose V. Chalk. 

This is not affected by the Intestates’ Estates Act. 
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(3.) Formerly executors took undisposed-of residue of tes- 
tator’s personal estate, unless excluded by testator’s 
express or implied intention. 

By the i Will IV. c. 40, executors were made 
trustees for the next of kin in respect of any such 
undisposed-of personalty, in the absence of any con- 
trary intention in the will, 

III. Resulting trusts, under head of Conversion, vide infra^ 
chap. ix. 

IV. Implied trusts arising out of joint-tenancies. Joint- 
tenancy is not favoured in equity, and very slight circum- 
stances will be considered sufficient to treat such a tenancy 
as one in common, and the surviving joint-tenant will bo 
deemed a trustee for the representatives of the deceased. 

( I.) Joint-advance of purchase-money in unequal proportions 
appearing on the deed itself will be deemed to create a 
tenancy in common. 

Lake v. Gibson ; Lake v. Craddock, 
(2.) Joint-advance on mortgage in equal or unequal propor- 
tions will be treated as a tenancy in common. 

Morlcy v. Bird, 

Equity will not treat the mortgage as joint, even though 
it contain an express declaration that advance was 
made on a joint account. Smith v. Sihthorpe, 

(3.) Joint commercial purchases are deemed tenancies in 
common. 

(4.) Land devised to joint-tenants who use it for partnership 
• purposes will be deemed to be held in common. 


CHAPTER V. 
constructive trusts. 

A constructive trust, as distinguished both from express and 
implied trusts, is a trust which is raised by construction of 
equity in order to satisfy the demands of justice without refer'- 
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ence to any presumalle intention of the parties, either express or 
implied. 

The chief instances of constructive trusts are — 

I. Lien on land sold. This constitutes a charge in equity only 
upon the thing. 

(i.) Vendor's Hen for unpaid purchase-money; which may 
be enforced against — 

(a,) The purchaser and all volunteers taking under him. 
(6.) Subsequent purchasers for value with notice. 

(c.) Trustees in bankruptcy. 

{(L) Subsequent purchasers for value even without 
notice, if they have not obtained the legal estate, 

Machreth v. Symmons, 
The lien, however, cannot be enforced against a bond 
fuh purchaser for value without notice who has the legal 
estate. 

But if the vendor has been guilty of negligence, his lien 
will not prevail although the subsequent purchaser is 
without the legal estate. Bice v. Bice, 

The lien will not be lost merely by the vendor's taking 
collateral aeciirity ; the question of abandonment de- 
pends upon the nature of the security, as amounting to 
evidence of intention to rely upon such security solely. 

Machreth v. Symmons. 
(a.) A personal security will not per se prove an intention 
of waiver. 

(ft.) The question to bo considered in every case will 
be — Is the security substitutive of, or only cumulative 
with, the lien ? Buchland v. Pocknell. 

The vendor’s lien is assignable, even by parol. 

Not being an express trust, the vendor’s right to 
I'ecover the unpaid purchase-money may be barred by 
Statutes of Limitation, 

(2.) Vendee's lien for prematurely paid purchase-money, 
which may be enforced generally against the like 
persons as the vendor’s lien. 

As regards lands (not of copyhold tenure) in York- 
shire, a lien arising since 31st December 1884 will 
unless it be registered; and priority of 
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registration will determine priority of title except in 
cases of actual fraud. Yorkshire Begi^ries Act, 1884. 

IL Renewal of lease by trustee in his own name. 

A trustee renewing a lease in his own name, even 
after refusal of the lessor to grant a new lease to the 
cestui que trust, will be held a constructive trustee for 
the benefit of the cesUii que trust, 

Keech v. Sanford {the Bom ford Market Case), 
The same rule applies to a tenant for life or partner 
renewing a lease. 

Where a lease renewed by a trustee in his own 
name contains other lands in addition to those demised 
by the old lease, the constructive trust will apply to 
the latter lands only. Acheson v. Fair, 

III. Allowance of expenditure for improvements, where same 
are necessary and permanently beneficial. 

Where a part-owner, acting hona fide, permanently 
benefits an estate by repairs or improvements, a con- 
structive trust may arise in his favour in respect of 
his expenditure. Necsom v. Clarkson, 

Formerly a tenant for life executing improvements 
for the benefit of the inheritance had in some cases a 
lien upon the estate for his expenditure. Dent v. Dent, 

All such improvements by a tenant for life should 
now be made under the provisions of the Improvement 
of Land Act, 1864, and Settled Land Act, 1882. 
Where payments have been made to prevent the lapse of a 
policy of insurance, the payee (not being a volunteer) has 
a lien on the policy or its proceeds. Leslie v. French, 
But not on the footing of salvage moneys. 

Falcke v. Scott, Imp, Ins, Coy, 

IV. Formerly the heir of mortgagee in fee dying intestate 
was held a constructive trustee of the estate for the benefit 
of the personal representatives. Thornhorough v. Baker, 

Under the Conveyancing Act, 1 88 1, s. 30, upon the 
death of the mortgagee (testate or intestate), the legal 
estate devolves upon the personal representatives. 
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But this provision does not apply to copyholds. 

Copyhold Act, 1887*^50 & 51 Vid. c. 73). 
As to equity’s mode of constructing trusts — 

The inquiry is first made — Who has got the legal estate ? 
Then equity builds or constructs upon such legal estate 
the trust in question. The rule being in all cases to 
construct a trust upon the legal estate only. 


CHAPTER VI. 

TRUSTEES AND OTHERS STANDING IN A FIDUCIARY RELATION. 

A TRUSTEE should bc a person capable of taking and holding 
the legal estate, and possessed of a natural capacity and legal 
ability to execute the trust. 

An infant, although not incapable, is unsuited for a 
trustee on account of disability. Since the Naturalisa- 
tion Act, 1870, and Married Women's Property Act, 
1882, the objections to an alien or married woman 
being a trustee appear to no longer exist. 

Where once a trust exists, equity never wants a trustee, but 
will follow the legal estate, and declare the person in whom it 
is vested to be a trustee. The lapse of the legal estate in no 
way affects the beneficial interest, for the court will provide 
a trustee or assume the office in the first instance, 

A trustee is the servant of his cestui que trust, embracing 
under that term the aggregate body of persons (born and unborn) 
having beneficial interests ; but tlie controller of his cestui que 
trust, when that term refers to a person having only a partial 
interest in the trust fund. The majority of the cesiuis que 
trustc 7 it may, upon the total failure of the purposes of the trust, 
demand back the trust fund. JVilson v. Church, 

Trustees may be compelled to perform any particular duty. 
A trustee cannot renounce after accepting the trust, and the 
taking of probate by an executor-trustee is an acceptance of 
the entire trust. The only methods by which trustees could 
formerly be released were— 
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(2.) Under a special power in the trust instrument 
(3.) By consent of all parties, being sui Jains, 

But now, under the Conveyancing Act, 1881, s. 32, a 
trustee may retire by deed from the trust, provided two 
trustees remain, wlio, with the person authorised to appoint 
new trustees, consent to such retirement. 

Delegation hy Trustees, 

Delegatus non potest delegare — a trustee cannot delegate his 
office, which is one of personal confidence, in the absence of 
express authority; that is to say, as long as he remains a 
trustee. Dcioar v. Brooke, 

Such delegation is, liowever, permitted where there 
is a moral necessity (which includes regular course of 
business) for it. Jog v. Campl>ell, 

Tliis rule does not protect the trustee, if he employ 
an agent, who is an improper agent for the purpose in 
question. Fry v, Tapson, 

A limited power of delegation lias been conferred 
on trustees by the Trustee Act, 1888, s, 2. 

Diligence Required of Trustees, 

(i.) As regards duties — Exacia diUgentia, The utmost dili- 
gence is the only protection against liability. Breaches 
of duty are such as permitting the trust fund to remain 
unnecessarily in tlie power of a third person, or mixing 
the trust fund with his own moneys. 

(2.) As regards discretions. Diligence such as usually exercised 
by men of ordinary prudence in the management of their 
own affairs is sufficient. A trustee having a discretionary 
power of investment must not invest in securities in 
which he would not place his own moneys. He must 
exercise a just discretion. Whiteley v. Learoyd. 

When lending money upon the security of any property 
a trustee must take care not to lend more than two-thirds 
of the value, and must act upon the report of a properly 
qualified valuer, employed by him for the purpose. 

Trustee Act, 1888, s. 4. 
Prior to this Act the rule was that trustees must not 

c 
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advance more than two-thirds of the value of land, or one- 
half of the value of house property. Hoey v. Green. 

It is a breach of trust to invest trust moneys on a 
contributory mortgage. Wehh v. Jonas. 

ReMuncration of Trustees. 

No remuneration is allowed to trustees, for they must not 
profit by their trust. Robinson v. Pett. 

Trustees may, however, receive remuneration — 

(l.) Under an express or implied provision in the trust 
instrument. 

(2.) Under- an express contract between the trustee and 
cestui quc trtist. 

(3.) Where a person is a constructive trustee merely through 
having employed the money of another in his business. 

Further, trustees may not derive any advantage out 
of the trust ; for example, they are not to enjoy the 
shooting over the trust estate, or charge more than 
they gave for encumbrances on the trust estate ; nor 
are they allowed to employ trust funds in business 
while merely paying interest thereon. In fact, all 
])rofits made by trustees by virtue of their office belong 
to their ccstuis que trustent. 

Kcech v. Sandford ; Fox v. Mach'eth. 

Purchases by Trustees. 

Trustees will not, as a general rule, be allovred to purchase 
the trust estate from their cestuis que trustent. The exceptions 
to this rule ore where — 

( I .) Trustee gives a fancy price. 

(2.) The offer to sell proceeds from cestuis quc trustent, and 
trustee gives market-price, keeping cestuis que trustent 
at arm’s length. 

(3.) The sale is by public auction, and trustee has leave of 
court to bid. Rosioell v. Coaks. 

But a sale, void within this rule, may by lapse of 
time become impossible of rescission ; although in 
general the statute of limitations is no bar. 

In re Cape Breton Co. 
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Constructive Trustee 

is not liable to same extent as express trustee ; for example, a 
vendor, although called a constructive trustee for the purchaser, 
is only a trustee to extent of his obligation to perform the 
purchase agreement, an obligation which may be barred by 
lapse of time. It may be said time runs in favour of con- 
structive trustees. Knwc v, Gye. 

Liahility of Trustee for Co-trustee^ 

Trustees must all join in giving receipts, their power being 
a joint one. 

A non-receiving trustee who has joined' in a receipt is 
guilty of neglect of duty in subsequently leaving moneys 
in the hands of the recipient trustee, and will be liable 
for such co-trustee. Townley v. Sherborne, 

(a.) A non-receiving trustee who joins in a receipt for 
sake of conformity is not by that act alone rendered 
liable for co-trustee.’ 

(6.) A trustee, although joining in receipt for conformity 
only, will be liable for neglect of duty in allowing 
money to remain in power of recipient trustee longer 
than the circumstances reasonably require. 

Brice v. Stokes, 

Liability of Executor for Co-executor, 

Executors need not all join in receipts, their power being 
joint and several. 

(a.) An executor joining in a receipt is prima facie 
liable for co-executor, since he does an unnecessary 
act, and is not fulfilling a duty merely, as in the 
case of a trustee. Brice v. Stokes. 

(6.) This PUIMA FACIE liability may, however, be dis- 
placed by the executor proving that he did not in 
fact receive. Westley v. Clarke. 

The real test as to the receipt of executois 
charging all the signing executors appears to be 
whether the money, although not actually received 
by all the executors, was under their control. 

Joy V. Campbell. 
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But where a non-receiving executor is proved to 
have been guilty of wilful default, he will be held 
liable even for money which he has not received. 

Styles V. Guy. 

Contrihution. 

Where trustees are held liable for breach of trust, and there 
is a judgment against all, the trustee making good the breach 
may, by independent action, have contribution against his co- 
trustees ; but as regards the costs of the action for the breach, 
a trustee paying the whole has no such right, either for re- 
coupment or contribution. 

Usual indemnity clauses (including those given by Lord 
St. Leonards' Act, 22 & 23 Viet. c. 3S) do not extend 
to protect a trustee from neglect of trustee's duties. 
This protection is only obtained by the insertion of 
S2)ecial clauses. Wilkins v. Hogg. 

Tkc Primary DxUics of Trustees 

are to carry out the directions of the author of the trust and 
to secure the trust fund : thus — 

(I.) Trustee must be active in reducing choses in action into 
possession or quasi-possession. 

(II.) Trustee must realise moneys outstanding on personal 
security. 

(HI.) Trustee must invest trust fund in authorised securities. 
The investments open to trustees, executors, and ad- 
ministrators, PRIOR to the Trust Investment Act, 1889 
(52 & 53 Viet., c. 32) may be tabulated as follows : — 
(rt.) In the absence of any power in the trust instru- 
ment, and apart from statutory powers — mortgages 
of real estate in England, or Government securities 
or consols. 

(?>.) Where not expressly forbidden by the trust instru- 
ment — real securities in any part of the United 
Kingdom, stock of the Bank of England or Ireland, 
or East India stock. 

{Lord St. Leonard^ Act) 22 & 23 Viet. c. 35, s. 32. 
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This section has been repealed by the Trust In- 
vestment Act, 1889. 

(c.) Trustees having moneys in their hands which it was 
their duty to invest were authorised to invest in 
Parliamentary stocks or public funds or in Govern- 
ment securities, with power to call in trust funds 
invested otherwise, and also to vary the invest- 
ments. 

{Lord CranwortKs 23 & 24 Viet, c. 145, s. 25. 
This was repealed by the Conveyancing Act 1881. 

{d.) Where not c^epressly forbidden by the trust instru- 
ment — any securities the interest of which was 
guaranteed by Parliament 

30 & 3 i Viet c. 132, s. 2. 
This Act has been repealed by the Trust Investment 
Act, 1889. 

(r.) Where empowered to invest in mortgages or bonds of 
any company — the debenture stock of siudi company. 

{Debenture Stock Act, 1871) 34 & 35 Viet^ c. 27. 

(/.) Where not expressly forbidden by the trust instrument 
— Metropolitan consolidated stock. 

34 & 35 Viet c. 47, s. 13. 

iy) Where empoxccred to invest in debenture or debenture 
stock of any company — the nominal debentures or 
debenture stock issued by any local authority. 

38 & 39 Viet. c. 83. 

This section has been repealed by the Trust In- 
vestment Act, 1889. 

(A.) Further provisions as to the investment of capital 
trust money arising under the Settled Land Act, 
1882, are contained in that Act. 

(i.) The National Debt (Conversion) Act, 1888, pro- 
vided that trustees having power to invest in con- 
solidated or reduced or new 3 per cents, might 
invest in the new stock created by that Act. 

. Now under the provisions of the Trust Investment Act, 
1889 (a consolidating Act), which are retrospective, trustees are 
authorised to invest trust funds in any securities in which 
“ cash under the control of the Court ” may be invested, and 
€dso, unless expresdy forbidden by the trust instrument, in the 
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following securities : — Parliamentary stocks or public funds, 
or Government securities of the United Kingdom ; real 
securities in Great Britain or Ireland ; stock of the Bank of 
England or of Ireland ; In^ia 3^ and 3 per cent, stocks ; 
securities the interest of which is guaranteed by Parliament ; 
(consolidated stock of the Metropolian Board of Works or of 
the London County Council ; debenture stock of the Peceiver 
for the Metropolitan Police District; stock of railway and other 
(romjianies under restrictions specified in the Act. Under 
the term “ trustees,” executors, administrators, and constructive 
trustees are included. 

“ Peal securities ” do not comprise a purchase of lands ; but 
include leasehold property held for an unexpired term of not 
less than 200 years at a rent not exceeding one shilling, not 
being subject to any right of redemption or condition for re-entry 
except noii-])aymeiit of rent. Trustee Act, 1888, s. 9. 

(IV.) Trustee must convert tenninable and reversionary 
property comprised in residuary devise or bequest. 

Brown v. Gellatly ; Howe v. Lord Dartmouth. 

A direction that the income be enjoyed in specie 
excludes the duty to invest. • 

Nixon v. Sheldon. 

(V.) Trustee must, when outstanding inconvertible securities 
fall in, distinguish between ca]>ital and income. 

Bear an v, Bcavan ; In re ChcsterficUV s Trusts. 


Liahilify of Trustee for Non- Investment. 

(i.) Where trustee has power to invest in Government or real 
securities, and neglects to do either, he is answerable only 
for the principal money and interest, upon the principle that 
he is only liable for what the cestui que trust must in any 
event have been entitled to. 

Bdbinson v. Bolinson. 

(2.) Where trustee has power to invest in Government 
securities only, and neglects to do so, it appears that he 
is answerable, at the option of the cestui que trust, for the 
principal money and interest at £4 per cent., or the stock 
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which might have been purchased at the time when 
investment should have been made, with subsequent 
dividends. 

(3). Where trustee sells trust securities for tlio purpose of 
making an improper investment he is bound to replace 
the stock sold or pay the proceeds of sale at the option 
of the cestui qm trust. Clark v. Trclatc^nay. 

Trustee carrying on trade of testator by directions in will 
is personally liable for debts incurred in so doing, but has a 
right of iiidomiiity against so much of the estate of the testator 
as he directed to be so employed. As a consequence, the 
trade creditors are entitled to stand in the place of the trustee, 
and claim the benefit of such right. 


Itcniedies of Cestui que trust upon a Breach of Trust. 

(i.) liight of following trust estate into the hands of any 
alienee, except a bond fide purchaser for value without 
notice, having the legal estate. A purchaser or mortgagee 
cannot protect himself by getting in the legal estate after 
notice of the trust. 

A breach of trust constitutes a simple contract debt 
only, unless the defaulting trustee has acknowledged 
the debt under seal. The distinction as to specialty 
or simple contract debt is still of importance where 
there is a question of contribution or of recoupment 
claimed by one trustee who has made good the breach. 

Baltin v. Ilughes. 

A bankrupt trustee who has obtained his discharge 
is released from his liability for a breach of trust 
unless it be of a fraudulent character. 

Bankruptcy Act^ 1883, s. 30. 

After the ist January 1890 a trustee will be able 
to take advantage of the statutes of limitation in like 
manner as if he had not been a trustee ; except where 
he has been guilty of fraud. 

Trustee Act, 1888, s. 8. 

(2.) Eight of following the property into which the trust fund 
has been converted, so long as it can be traced. 

Where a trustee mixes trust money with his own, and 
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the trust funds are still in his hands, the cestui que 
trust will be entitled to all which trustee cannot prove 
to be his own. 

Where a trustee, who has committed a breach of trust, 
is entitled to any beneficial equitable interest under the 
trust instrument, such interest will be impounded by the 
court until the default has been made jrood. 

Dixon V. Brown, 

This rule does not apply if the interest be and 
not equitable. Fox v. Buckloj. 

Where a trustee is liable for interest in default of invest- 
ment, the rate is usually £4. per cent., but lie will be charged 
wuth a higher rate where he — 

(i.) Ought to have received more, if he has improperly 
called in a mortgage bearing 5 per cent. 

(2.) lias actually received more. 

(3.) Must be presumed to have received more, e.g.^ if he 
has traded with the money, when cestui que trust has 
the option of claiming the trade profits. 

(4.) Guilty of direct breaches of trust or gross misconduct, 
Remedies of cestui que trust against trustee for breach of 
trust may be barred by his — 

(a.) Concurrence, Persons under disability (who liave not 
been guilty of active fraibd) are not barred by con- 
currence : and (prior to the Trustee Act, 1888) even 
in the case of active fraud, the concurrence of a married 
woman would not have been a bar when the trust was 
for her separate use without power of anticipation. 

Ellis V. Johnson. 


It is provided by the Trustee Act, 1888, that where 
the breach has been committed at the instigation or 
request, or with the consent in writing of the cestui que 
trust, the Court may (even in the case of a married 
woman restrained from alienation) make an order for 


the recoupment of the trustee. 


(6.) Acquiescence, 
(c.) Release, 

(rf.) Confirmation, 


I With full knowledge of it, unless under 
r disability. Brice v. Stokes. 
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Rendering and Settlement of Accounts. 

A trustee is bound to render proper accounts, and is entitled 
to have them examined, and the cestui que tmst, if satisfied and 
sni juris, ought to close the account or have the accounts taken. 

Usually settled accounts are not opened, liberty being given 
to “ surcharge and falsify.” 

A surcharge is the si lowing an omission for which 
credit ought to have been taken. 

A falsijkation is the proving an item to be wrongly 
inserted. 

As a general rule, it need not be shown that the entries or 
omissions are the result of fraud. Williamson v. Barhour. 

The Trustee Act, 1850, and the Trustee Extension Act, 
1852, give power to the Couit of Chancery to appoint new 
trustees in cases where it is inexpedient, difficult, or impracti- 
cable to do so without its aid. The Conveyancing Act, 1881, 
ss. 31-34, contains such full provisions (which are retro- 
spective) as to the appointment of new trustees that in future 
it will very seldom be necessary to liave recourse to the Court 
under the Trustee Acts. The Conveyancing Act, 1882, s. 5, 
contains further provisions as to the appointment of separate 
sets of trustees. 

The donee of a power of appointing new trustees cannot 
appoint himself, because he is deemed to be in a fiduciary 
position. Skeais v. Allen. 

The Trustee Itelief Act, 1 847, empowers trustees to transfer 
the trust fund into the Court of Chancery, to be administered 
there ; but recourse should not be had to this statute unless 
there is a difficulty in the administration of the trust. 


CHAPTER YII. 

DONATIONES MORTIS CAUSA, 

“ A DONATIO MORTIS CAUSA is a gift of personal property made 
by one who apprehends that he is in peril of d^th, and 
evidenced by a manual delivery by him, or by another person 
in his presence by his direction, to the donee or some one else 



42 


D0NATI0NE8 MOETIS CAUSA, 


for the donee, of the property itself, or of the means of obtain- 
ing possession of the same, or of the writings by which the 
ownership thereof was created, and conditioned to take effect 
absolutely in the event of his not recovering from his existing 
disorder and not revoking the gift before his death/' 

(S?;l Man,, 144.) 

Tlie essentials of a valid donatio mortis cansd are — 

(I.) It must be made in expectation of death. 

(II.) Conditioned to become absolute only on the donor’s death 
by his existing disorder. 

(HI.) Actual delivery. 

(a.) Writivg irithont delivery will be construed as testa- 
mentary, and therefore void unless Wills’ Act com- 
plied with. It will not operate as a declaration of 
trust in favour of a volunteer. 

(ft.) Inicntional testamentary gift, if imperfect, will not 
be supported as a donatio mortis cansd. 

Mitchell V. Smith, 

(c.) Intentional gift inter vivos, if ineffectual, will not be 
suj)ported as a donatio mortis catesd. 

Edwards v. Jones, 

As to what is a sufficient delivery — 

( I .) It must be made to the donee or donee’s agent. 

Fanpiharson v. Cave, 
There must be an actual transfer of the property, 
and a mere delivery to the donors agent as such 
will be insufficient. Trimmer v. Danhy, 

Where the donor retains control over the property, 
the donee will bo considered as the donors agent, 

Hawkins v. Blcwitt, 
(2.) It must be actual, or of some effective means of 
obtaining the property. Moore v. Dartoh, 

It is not absolutely essential that corroborative evidence of 
the gift should be produced by the donee. 

. Wildish V. Folder ; Farman v. Smith, 

The following have been allowed to be the subjects of doTta- 
times mortis cansd : — 
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A promissory note, bill of exchange, or cheque of a third 
person payable to order though not indorsed, a deposit 
note, mortgage deeds, bond, policy of assurance. 

The following have not been so allowed : — 

Ilailway stock, donor's cheque, unless cashed or nego- 
tiated in his lifetime, title-deeds. 

A donatio mortis causa differs from a legacy, and rcsemUcs 
a gift inter vivos, thus ; it — 

(l.) Takes effect si/h modo from delivery in donor’s lifetime. 
(2.) Itequires no assent on the part of the executor. 

It differs from a gift inter vivos, and resembles a legacy, 
thus ; it is — 

(l.) Revocable during donor’s lifetime. 

(2.) Good between husband and wife independently of Con- 
veyancing Act, i88i,s. 50. 

(3.) Liable to donor’s debts on <leficiency of assets. 

(4.) Subject to both legacy and probate duty. 


CHAPTER VIII. 

LEGACIES. 

At common law no action could be brought against an executor 
for a legacy unless he had assented thereto. Equity, however, 
exercised an exclusive jurisdiction over legacies in the absence 
of the executor’s assent, and a concurrent jurisdiction where 
such assent had been given, upon the ground that the executor 
was a trnstee for the benefit of the legatees. 

Legacies have been classified as — 

( I .) General, A legacy payable only out of the general assets 
of the testator; e.g., £100, a diamond ring. 

(2.) Specific, A legacy of a particular or specific part of the 
testator’s personal estate ; e,g., my diamond ring. 

(3.) Demonstrative, A legacy which is in its nature general, 
but there is a particular fund pointed out to satisfy it ; 
e.g., £1000 out of . my reduced 3 per cents. 

Ashhurner v. Maguire. 

Note the following distinctions between them ; — 
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(i.) Upon deficiency of assets a geneml legacy is liable to 
abatement, but a specific legacy is not. 

(2.) A spccijw legacy is, however, always liable to ademption; 
it fails upon an alienation thereof in the testator’s life- 
time. 

(3.) A dnnondraiive legacy is the most beneficial for a legatee, 
since it is not liable to — 

(a.) Abatement with general legacies tmtil the fund out 
of wliich it is payable is exhausted. 

(i.) Adernj)tioii by its alienation, the fund pointed out 
being deemed only the primary fund for payment. 

In the case of a general legacy, an accretion belongs to 
the legatee, if declared after the testator’s death, not otherwise. 
An accretion declared out of capital, will be capital and out of 
profits (whether accumulated or not), income. 

Legacies Purely PcrsoiuiL 

In construing these, equity follows the rules of the civil 
law as acted on in the old ecclesiastical courts ; tlius they — 

(l.) Do not lapse by death of legatee before time of pay- 
ment. 

(2.) Carry interest at £4. per cent, as from one year after 
testator’s decea.se. Specific legacies, however, and general 
legacies given in satisfaction of a debt or to an infant 
child not otherwise provided for, carry interest from 
the death of testator. A demonstrative legacy, like 
a general legacy, is payable one year after testator’s 
decease, and carries interest from that time. 

Legacies Charged on LaiuU 

In construing these, equity follows rules of common law ; 
thus they — 

(i.) Although vested, sink for the benefit of the land on 
death of legatees before time of payment. 

(2.) Carry interest at £^ per cent, from testator’s decease. 
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CHAPTER IX. 

CONVERSION. 

Conversion lias been defined to be that ebange in tlie nature 
of property by wliicb, for certain real estate is con- 

sidered as personal and personal estate as real, and transinis- 
sible and descendible as such.” 

The doctrine depends on the intention of the testator, settlor, 
or other author of the trust When once intention is suffi- 
ciently expressed, it does not matter whether conversion lias 
actually been made, for equity considers tliat done whicli 
ought to be done. The test is — Has the author of the trust 
absolutely directed the real estate to be turned into i^crsonal, 
or the personal estate to be turned into real ? 

Fletcher v. AMnrncr ; Lcchvure v. Carlide, 
Conversion may be said to arise either by act of the parties, 
or, by title or authority paramount. 


Conversion v>y Act of Parties. 


Conversion arises in two ways — 

I. Under wills, \ Either in reference to conversion 

II. Under deeds or otlier [ 

instruments inter vivos, J ‘ 

In every case there must be considered — 

1. What words are sufficient to produce conversion. 

2. From wdiat time conversion takes place. 

3. The general effects of conversion, 

4. The results of a total or partial failure of the objects 

and purposes for which conversion has been directed, 
i . What words are sufficient to produce conversion, ITie direc- 
tion to convert must be clear and imperative, which 
direction may be — 

(i.) Express. Curling v. May. 

(2.) Implied. As where (notwithstanding the trustee has 
apparently an option) the trusts and limitations are » 
exclusively applicable to land, or vice versd, 

Earlom v. Saunders, 
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2, Time from which conversion takes place. The general rule is 
that conversion takes place — 

I. Under wills, from death of testator. 

II. Under deeds or other instruments inter vivos, from date 
of execution. 

“ Tlie principle is the same in the case of a deed as in 
the case of a will, but the application is different, by 
reason that the deed converts the property in the lifetime 
of the author of the deed, whereas in the case of a will 
the conversion does not take place until the death of the 
testator.” Griffiths v. liivhctts. 

The rule is the same, notwithstanding the trust for sale 
contained in the deed is not to arise until after the 
settlor’s death. Clarke v. Franklin. 

And this wdiether it be a case of conversion of land 
into money or money into land. Whcldale v. Partridge. 

The rule is not applirahle where the intention is not 
conversion, as in the case of mortgage deeds; in such 
cases there is no notiojial conversion 

Wright v. Pose ; Bourne v. Bourne. 
or where a notice to treat is given under the pro- 
visions of the Lands Clauses Consolidation Act, 1845, 
but not duly followed up. 

Cases of conversion depending upon a future option to pur- 
chase vested in some third person must be specially con- 
sidered : where — 

(1.) Option is created by prevmishj to his will. In 

the case of — 

(a.) General devise. The property is deemed converted 
into personalty, as from the date of the instrument 
creating the option. 

Lawes v. Bennett ; Collingwood v. Row. 
Until the option is actually exercised, however, the 
rents will go as realty. Townlcy v. Bedwell. 

(b.) Specific devise. The property is deemed converted 
into personalty, only as from the exercise of the 
nntion : the nrincinle beincr that where the testator. 
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knowing of the existence of the option, devises the 
specijic property without reference to such option, 
he indicates au intention that the devisee should 
have all his interest therein ; either the property or 
the purchase-money. 

Dmnt V. Vausc ; Emuss v. Smith, 

(2.) Option is created by testator suhsequently to his will. 
In the case of — 

(a.) Specijic devise. The property is deemed converted 
into personalty as from the exercise of the option. 

Weeding v. Weeding, 
(h,) General devise. The same rule will d fortiori apply ; 
a specific devisee being always favoured more than 
a general one. 

In these cases — where the option is created after the 
will — there is a suspensory conversion, and a suspensory 
ademption thereof from the devisee, which subsequently 
operates or not as a complete conversion and complete 
ademption, according as the person possessing the option 
does or does not exercise it. 

3. As to the effects of conversion. To make real estate personal 
and personal estate real, although no actual conversion 
takes place. 

(i.) Converted realty devolves on personal representatives, 
and is subject to legacy and probate duty ; while con- 
verted personalty goes to the heir. 

(2.) Converted personalty of a married woman is subject to 
curtesy. 

(3.) Although prior to Wills’ Act an infant under twenty- 
one had power to make a will of personalty, he could 
not dispose of converted personalty by will. 

(4.) It w’ould appear that before the Wills’ Act a will of 
converted personalty must have been executed with 
the formalities prescribed by Statute of Frauds for 
wills of realty. 

(5.) Converted realty would not formerly have gone to the 
crown, either by way of escheat, or as iona vacantia, 
nor would converted personalty have escheated. It 
appears, that under the Intestates Estates’ Act, 1884, 
there would now be an escheat in all such cases. 
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4* Itmdts of total or partial failure of purposes for which con- 
version directed. 

(A.) As to TOTAL FAILURE 

The universal rule is that where there is a total 
failure before the instrument directing the conversion 
comes into operation, no conversion will take place, but 
. the property will result to the testator or settlor with 
its original form unchanged. 

(B.) As to PARTIAL FAILURE. Three questions will generally 
arise, namely — 

Firstly, To what extent is the trust for conversion still 
in force ? 

Secondly, Who is to benefit by the failure ? 

Thirdly, In what character (realty or personalty) will 
the benefit accrue ? 

These questions may be considered under the following 
heads : — . 

1, Under wills. 

(l.) iMiid into money. 

The undisposed-of or lapsed surplus lands or pro- 
ceeds of sale result to the heir of the testator. There 
must be a gift over to exclude the heir. 

Ackroyd v. Smithson, 
But this doctrine, in the absence of special circum- 
stances, does not apply to all by the Court. 

Steed v. Preecc ; Hyett v. Mekin, 
As to the character in which it is taken — 

(a,) Where sale is necessary, it results to heir as money, 
{h,) Where sale is unnecessary, and is not made, or so far 
as not made, it results to heir as land. 

Smith V. Claxton ; Jessop v. Watson. 

(2.) Money into land. 

The undisposed-of or lapsed money results to the 
personal representaiives of the testator. 

Cogan v. Stephens. 

As to the character in which it is taken — 

It results to personal representatives as money. It 
be remembered in connection with this point that 
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personalty does not devolve upon the next of kin, but 
upon the executor, and whatever he gets in qua executor 
he must hold as personalty. 

Reynolds v. Godlee ; Curieis v. Worrrudd^ 
The blending of realty and personalty does not ex- 
clude the principle of Ackroyd v, Smithson and Cogan 
V. Stephens. Jessop v. TKatson. 

II. Under deeds or other instruments inter vivos. 

( I .) Land into money, ) The property results to the settlor 
(2.) Money into land, j in its converted form. 

GHjffiths v. R'khetts ; Wheldale v. Partridge ; 
Clarke v. FranJclin. 

It will be remembered that the reason of the distinction 
between the result of a partial failure under a will and a deed 
is, a will operates from the death of the testator, but a deed 
takes effect in the settlor's lifetime. 

Conversion by Title or Authority Paramount. 

In the consideration of conversion by act of parties the ques- 
tion at issue has been, What was the intention of the author 
of the trust ? Under this head, however, conversion takes place 
without reference to any wish or intention on the part of the 
owner of the property. The question to be considered being, 
‘‘ Is the property, though de facto converted, to be treated to 
any and what extent as not converted ? ” 

The chief instances are — 

I. Conversion hy Act of Parliament, in which the point is. What 
is the intention, i.e., what are the words of, the statute ? 
Statutes must, however, be construed so as to vary as little 
as possible, the rights of third persons. 

Richards v. Attorney-General of Jamaica. 
Persons whose lands are taken from them by parlia- 
mentary authority may be classified thus : — 

(i.) Absolute owners who, under parliamentary compulsion 
contract for the sale of their land. The land is con- 
verted from date of contract. 

(2). Absolute owners who, notwithstanding parliamentary 

D 
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compulsion, refuse to contract In spite of such refusal 
the sale is completed and purchase-money paid into 
the Bank of England under the 76th sec, of the L,C.C. 
Act, whereby a conversion is effected forthwitli, 

(3.) Limited owners and persons under disability. The 
purchase- money is paid into Court under the 69th sec. 
of the L.C.C. Act, until a reinvestment in land can 
be effected, and meanwhile there is no conversion. 

In the consideration of this head, note the provisions 
of the Settled Land Act, 1882, whereby full power is 
given to limited owners while in possession to effect 
sales ; the purchase-money, however, being still con- 
sidered la 7 id in the contemplation of equity. 

II . Conversion under the paramount auihoviiy conferred hyihe 

Bankruptcy Bates. 

Keal estate sold during lifetime of bankrupt is con- 
verted out and out ; but real estate not so contracted 
to be sold is considered upon his death to devolve upon 
the heir subject to the charge imposed by the Bank- 
ruptcy Laws for payment of his debts. So far as the 
real estate is not exhausted by that charge it belongs 
to the heir. Banks v. Scott 

III. Conversion under the authority of the Chancery Division. 

When lands have been sold by direction of the court, 
there is a conversion out and out, even though the pur- 
poses of the sale do not exhaust all the proceeds. The 
true principle is this, that the moment a sale is properly 
made, conversion follows, and there is no equity to re- 
convert the surplus.” 

Sited V. Brtect {overriding Cooke v. Dcaletj) ; Hyat v. 

Mekin. — {Eaynds Eq.^ p. 356 seqf 
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CHAPTER X. 

RECONVERSION. 

Recona^ersion is that notional or imaginary process by which 
a prior constructive conversion is annulled and taken away, and 
the constructively converted property restored in contemplation 
of a court of equity to its original actual quality. 

Iteconversion may take place in two ways : — 

A. By the act of the parties. 

B. By operation of law. 

Reconversion by Act of Parties. 

The principle of this doctrine is the right of every abso- 
lute owner to elect to dispense with the execution of any 
trust in the performance of which he alone is interested. 
Reconversion, therefore, depends upon the right of 
election, and may be considered under the two follow- 
ing heads. {Haynes Eq,, 366.) 

I. Who may elect so as to effect a reconversion, and to what 
extent. 

(i.) Ahsolide owner may reconvert; but onus of proof will 
be on those who allege that ho has done so. 

(2.) Owner of undivided share of — 

(a.) Money to be converted into land : undivided owner 
may reconvert. Seeley v. Jago. 

{h.) Land to be converted into money : undivided owner 
may not reconvert, for the sale of an undivided share 
would be less beneficial than share of proceeds of 
entirety. Holloway v. Radcliffe, 

(3.) Eemainder-mm may reconvert to the extent of his own 
interest only, that is to say, as between his own real 
and personal representatives. 

Triquet v. Thornton ; Gillies v. Longland, 
(4.) Infant cannot reconvert usually. If matter won't wait, 
the court will elect, but without prejudice to the diverse 
rights of the real and personal representatives of the 
infant dying under age, 

(SO Lunatic cannot reconvert. His committee may do so 
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with sanction of court, but without prejudice to the 
rights of lunatic s representatives. 

(6.) Married women, independently of the operation of the 
Married Women’s Property Act, 1882, cannot elect by 
ordinary deed. As to — 

(a.) Money to be converted into land. 

(a.) Formerly a married woman effected a recon- 
version by being examined in open court 

Oldham V. Hughes. 
Or by making sham purchases of land, and then 
levying a fine with concurrence of husband. 

(j8.) Now she reconverts by means of a deed acknow- 
ledged. 3 4 Will. IV. c. 74. 

(J.) I^nd to be converted into money. 

(a.) Formerly a married woman effected a recon- 
version by levying a fine with concurrence of her 
husband. May v. Roper. 

(/ 9 .) Now she reconverts by means of a deed acknow- 
ledged under 3 & 4 Will. IV. c. 74. 

Briggs v. Chamberlain. 
Even if her interest be in reversion or remainder, 

Tuer V. Turner. 

Since the Mamed Women’s Property Act, 1882, it 
would appear that a married woman has the same power 
to elect so as to effect a reconversion of her separate pro- 
perty as any male absolute owner not under disability. 

II. Mode in which the election may be made. 

(i.) By express direction. 

(2.) By implied direction, from conduct. As to — 

(a.) Land to be converted into money, slight circumstances 
are sufficient to effect a reconversion. 

Davies v, Ashford. 

(Ik) Money to be converted into land. Slight circum- 
stances are insufficient. 

Eeconversion by Operation of Law. 

There are two essentials to this reconversion. 

(i.) The property must be in the hands of person entitled, 
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And 

(2.) That person must have made no declaration of his 
intention concerning it. 

When these two things are proved, the onus of proof to 
the contrary rests on the party denying reconversion. 

Chichester v. Biclccrstaff ; Pidtcmy v. Darlington, 
Where the property is at Imne, that is to say, in the possession 
of the person under whom both executor and heir claim, the 
heir cannot take it ; but if it be outstanding in the hands of a 
third party, or, if any outstanding partial interest stand in the 
way, he possibly may do so. 

Whehialc v. Partridge ; Wallrond v. Bosslyn, 


CHAPTER XI. 

ELECTION. 

Election has been defined as the choosing between two rights 
where there is a clear intention that both were not intended to 
be enjoyed.” 

The commonest application of the doctrine is where a person 
having by any instrument, in terms, disposed of the property of 
another, has by the same instrument given property of his own 
to that other ; in such a case a condition is implied that the 
donor’s gift of his own property is to be absolute only upon the 
donee’s ratification of the attempted disposition of his (the 
donee’s) property to a third person. 

The FOUNDATION of the doctrine is the intention of the author 
of the instrument, and its chareuiteristic is the effectuation of a 
gift made by a donor of property not belonging to him. 

Dillon v, Parker, 

The doctrine, although professing to be based on in- 
tention, seems to be really independent of it, for an in- 
tention is presumed “ on the part of the author of every 
instrument that all persons deriving benefits under that 
instrument shall be bound to give effect to all disposi- 
tions thereby made of their own property, and no evi- 
dence will be allowed to be given to show that such 
presumed intention could not really have existed.” 

{Haynes' Eg., 265.) 
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The doctrine of election is doubtless derived from the 
civil law, from which, however, it differs in one important 
particular, namely in applying the principle to those cases 
in which the author of the instrument disposes of property 
under the erroneous impression that it is his own. 

Whistler v. Webster. 

In order to raise a case of election two essential circumstances 
must concur, 

I, 1‘roperty which belongs to one person A, must be given 

to another by the author of the instrument. 

And 

II. The donor must at tlie same time give property of his 

onm to A. 

In such a case of concurrence, A will be put to his election, 
and will have two courses open to him — 

(i.) Election under the instrument and consequent submis- 
sion to all its terms. 

(2.) Election against the instrument, in wdiich case the ques- 
tion arises as to whether comjKnsation or forfeiture on 
the part of the refractory donee is to result. The rule 
has been settled thus — 

{a.) Equity sequesters the benefits intended for the person 
electing against the instrument in order to compensate 
him whom this election has disappointed. 

(6.) The surplus after compensation is restored to the 
refractory donee. Gretton v. Haward. 

No case for the doctrine of election arises wdiere testator — 

(i.) Simply makes two dispositions of his own property in 
the same instrument. 

(2.) Does not dispose of some property actually his oicn 
so as to furnish a fund from which compensation can 
be made. Bristoio v. Wardc ; Whistler v. Webster. 

Cases of Election under the Execution of Powers. 

These cases may be specially considered thus — 

(l.) Person entitled in default of appointment is put to his 
election. 

(2.) Person entitled under the power is not put to his election 
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for no property hdonging to him has been given to another 
since the person entitled in defavli of appointment is the 
owner of the property improperly appointed to another 
not an object of the power. Whistler v. Webster, 

(3.) Where directions modifying the appointment are ap- 
pended. 

(a.) When modification is contrary to law infringes 
the rule against perpetuities), it is altogether invalid, 
and no case of election is raised. 

Woolridgc v. WooVridgc, 
(i.) When modification is not contrary to law and clear 
and imperative, a case of election is raised. 

White V. White ; Blaclcet v. Lanib. 


Cases of Election arising from Attempts of Testator to Dispose 
of his own Property by Ineffectual Instrument, 

(i.) Infancy. Where previously to the Wills Act real estate 
was not devisable in consequence of testator’s infancy ; 
there was no case of election. 

(2.) Coverture. Where testatrix is incompetent to make a will 
through coverture ; there is no case of election. 

Since Married Women’s Property Act, 1882, these cases 
can seldom arise. 

(3.) Under old law before Wills’ Act — 

(a.) Where will not properly attested to pass freeholds ; 

the heir was not bound to elect. 

(b,) Where will properly attested but testator attempted 
thereby to dispose of after-acquired property; the 
heir was put to his election, 

(4.) Under law previous to Preston’s Act (55 Geo. III. c. 
192), copyholds must have been surrendered to the 
use of his will before a testator could thereby dispose 
of them. Where devise was made of unsurrendered 
copyholds, the heir was put to his election, 

(5.) Scotch property. Where will is not properly executed to 
pass Scotch property, the Scotch heir will be put to his 
election. Brodie v. Barry ; Orrell v. OrrelL 

The same rule will apply to foreign lands generally. 

(6.) Derivative interest. Wiere a person is only derivatively 



56 


ELECrnOK. 


entitled under another who was bound to elect ; there 
is no case of election* 

CoMU of Election in Ilcspect of Dovxr 

where the Dower Act (3 & 4 Will. IV. c. 105) does not 
apply, for under that Act dower raises no case of election. The 
widow will be put to her election — 

(i.) At law. lly express words. 

(2.) At equity. 

(a.) By express words. 

(6.) By necessary implication, to constitute which the 
provisions of the instrument must be clearly incon- 
sistent with her dower being assigned by metes and 
bounds. Butcher v. Kemp, 

In all cases, in order to raise a case of election, there must 
appear on the instnment itself a clear intention on the part of 
the testator to dispose of property not his ovm. Where, there- 
fore, a testator has a limited interest, he is presumed to have 
given his own property only, and any general words used will 
be deemed to apply to such property as he is capable of dis- 
posing of by his will. Wintmir v. Clifton ; Johnson v. Tclfeynrd; 

Shuttlcworth v. Greaves ; Bnmnier v. Pitcher. 
The intention must in all cases appear on the instrument 
itself, and extrinsic evidence will not be admissible to raise a 
case of election. Clemenison v. Gandy. 


Mode of Election. 

(i.) By married women. 

(a.) As to realty, by deed acknowledged under 3 & 4 
Will. IV. c. 74. 

(6.) As to personalty, by direction of the court after in- 
quiry made, except as to reversionary interests, in 
respect of which election may be made by deed 
acknowledged under Malins* Act (20 & 21 Viet. 
0. 57). 

Since the Married Women's Property Act, 1882, a 
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is concerned, can elect in the same way as any other 
person who is siti juris. Be Quoede*$ Trusts. 

Except where she is restrained from anticipation. 

In re Vardon*s Trust. 

(2.) By infants. 

(a.) Generally by direction of the court upon inquiry made. 
(b,) In other cases the election is deferred until the infant 
comes of age. Strcatjield v. Slreatjield. 

(3.) By lunatics. By direction of the court upon inquiry 
made. 

(4.) Generally. 

(a.) By express words. 

(h,) By implication, as a result of conduct and dealing 
with the property. But acts to be biuding must be 
done with intention of electing. 

Persons bound to elect may previously ascertain the rela- 
tive values of the two properties between which they are 
called upon to choose. 

Neglect to elect within a limited time will generally imply 
an election to take against the instrument. 

It may be well at the close of this chapter to draw attention 
to the different sense in which the word election is used here 
as regards the doctrine of election, and to that in which it is 
used in treating of reconversion. Here it is “ the obligation to 
elect between two species of property or benefit, while in re- 
conversion it is the right to elect to take, in lieu of the proceeds 
or fruit of any given property, the j)roperty itself.” 

{Haynes' E% 367.) 


CHAPTEE XII. 

PERFORMANCE. 

The doctrine of performance is based upon the maxim, 
“ Equity imputes an intention to fulfil an obligation.” 

Two classes of cases occur — 

I. Where there is a covenant to purchase and settle realty, 
and a purchase but no settlement is made. 
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entitled under another who was bound to elect ; there 
is no case of election. 

Cases of Election in llcspect of Dovxr 

where the Dower Act (3 & 4 Will. IV. c. 105) does not 
apply, for under that Act dower raises no case of election. The 
widow will be put to her election — 

(i.) At law. By express words. 

(2.) At equity. 

{a,) By express words. 

(6.) By necessary implication, to constitute which the 
provisions of the instrument must be clearly incon- 
sistent with her dower being assigned by metes and 
bounds. BiUclier v. Kemp, 

In all cases, in order to raise a case of election, there must 
appear on the instrument itself a clear intention on the part of 
the testator to dispose of property not his aum. Where, there- 
fore, a testator has a limited interest, he is presumed to have 
given his own property only, and any general words used will 
be deemed to apply to such property as he is capable of dis- 
posing of by his will. Wintour v. Clifton ; Johnson v. Tclfonrd; 

Shuttleioorth v. Greaves ; Dummer v. Pitcher, 
The intention must in all cases appear on the instrument 
itself, and extrinsic evidence will not be admissible to raise a 
case of election. Clcmcntson v, Gandy. 


Mode of Election. 

(i.) By married women. 

(a.) As to realty, by deed acknowledged under 3 & 4 
Will. IV. c. 74 - 

(6.) As to personalty, by direction of the court after in- 
quiry made, except as to reversionary interests, in 
respect of which election may be made by deed 
acknowledged under Malins’ Act (20 & 21 Viet, 
c- 57). 

Since the Married Women's Property Act, 1882, a 
married woman is to be treated as a feme sole for all 
purposes, and therefore so far as her separate property 



PKRFORlfAKCE. 


57 


is concerned, can elect in the same way as any otlier 
person who is $ni juris. He Quoede*s Trusts. 

Except where she is restrained from anticipation. 

In re Vardon's Trust. 

(2.) By infants. 

(a.) Generally by direction of the court upon inquiry made. 
(h.) In other cases the election is deferred until the infant 
comes of age. Streatjield v. Streatjield. 

(3.) By lunatics. By direction of the court upon inquiry 
made. 

(4.) Generally. 

(a.) By express words. 

(b.) By implication, as a result of conduct and dealing 
with the property. But acts to be bipding must be 
done with intention of electing. 

Persons bound to elect may previously ascertain the rela- 
tive values of the two properties between which they are 
called upon to choose. 

Neglect to elect within a limited time will generally imply 
an election to take against the instrument. 

It may be well at the close of this chapter to draw attention 
to the different sense in which the word election is used here 
as regards the doctrine of election, and to that in which it is 
used in treating of reconversion. Here it is “ the oUif/ation to 
elect between two species of property or benefit, while in re- 
conversion it is the right to elect to take, in lieu of the proceeds 
or fruit of any given property, the property itself.’* 

{Ilaymi Eg,, 367.) 


CHAPTEK XIL 

PEBFOKMANCE. 

Tub doctrine of performance is based upon the maxim, 
“ Equity imputes an intention to fulfil an obligation.” 

Two classes of cases occur — 

I. Where there is a covenant to purchase and settle realty, 
and a purchase but no settlement is made. 
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11. Where there is a covenant to leave personalty, and the 
covenantee receives a share under an intestacy. 

I. Covenant to purchase and settle. This class is well illus- 

trated by the cases Lechmere v. Carlisle and Wilcocks v. 
WilcocJcs, under which these four points have been esta- 
blished — 

( I .) Performance may be good pi*o tanto where lands pur- 
chased arc of less value than covenanted. 

(2.) Lands purcliased before covenant to purchase — no 
performance. 

(3.) Lands purchased which do not answer description of 
covenant — no performance. 

(4.) Absence of trustees* consent immaterial. 

Sowden V. Sowden. 

Note, a covenant to settle creates a mere specialty debt^ 
and not a lien upon the lands. 

This class must be distinguished from cases depending 
upon the right of cestui que trust to follow trust fund 
into any subject-matter into which it lias been wrong- 
fully converted. In these cases all turns on the cir- 
cumstance that the purchase has been in fact made 
with trust money. 

Trench v, Harrison; Lench v. Lenclu 

II . Covemnt to leave. Where husband, having covenanted to 

leave his wife money, dies intestate, so that she becomes 
entitled to a share under the Statute of Distributions, the 
question arises wdiether such share is a performance of the 
covenant, or whether she can claim in addition the money 
due thereunder. Two rules apply — 

( I .) When the husband's death occcurs at or before time 
covenant ought to be performed, so that during hus- 
band’s lifetime there is no breach of covenant and no 
debt — distributive share is a performance either in iota 
or pro tanto, 

Blandy v. Widmore ; Goldsmid v. Goldsmid. 

(2.) W'hen husband’s death occurs after time covenant 
ought to be performed, after a breach-— distributive 
share ia no performance. Oliver v. BricUand, 
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CHAPTER XIII. 

SATISFACTION. 

Satisfaction has been defined as ** the making of a donation 
with the intention, express or implied, that it shall be taken 
as an extinguishment of some claim which the donee has on 
the donor.’’ 

The doctrine rests upon intention^ but must not be confounded 
with performance, in which the identical thing agreed to be 
done is considered to have been done, while in satisfaction the 
thing done is something different from and siibstiiiUed for the 
thing agreed to be done. 

Cases on this doctrine may be considered under four heads, 
viz., satisfaction of — 

I. Debts by legacies. 

II. Legacies by subsequent legacies. 

III. Legacies by portions. 

IV. Portions by legacies. 

I. Satisfaction of debts by legacies. 

The general rule is, that a man must be just before he is 
generous, the maxim being Dehitor non prcsumiiur donare. But 
equity leans against this presumption of satisfaction, and the 
following special rules have been laid down : — 

(i.) A legacy imports a bounty, 

(2.) Legacy equal to debt and given sim/plicitcr — a satisfac- 
tion. 

A legacy exactly equal to a debt is adeemed by the 
discharge of the debt. Gillings v. Fletcher, 

(3.) Legacy less than debt — no satisfaction, even pro tanto, 
(4.) Legacy greater than debt and given simpliciter — a satis- 
faction. Talbot V. Shrewsbury, 

(5.) Debt contracted after will — no satisfaction. 

(6.) Slight circumstances rebut the equitable presumption of 
satisfaction ; such as — 

(a.) Where the will contains an express direction for pay- 
ment of debts and legacies — no satisfaction. 

Chanceys Case^ 
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But a direction to pay debts (doru is not suflBcient. 

Edmunds v. Lowe. 

(h,) When legacy is made payable after debt — no satisfac- 
tion. Clarke v. Sewell, 

But when payable lefore debt — a satisfaction, 

Wathen v. Smith. 

(c.) Where legacy is contingent or uncertain — no satisfac- 
tion. Barrett v. Bedford ; Berest v. Bordet. 

Using the term less in the sense familiar to the civil law, it 
may be said generally, there is no satisfaction when the legacy 
is less than tiie debt. 

II. Satisfaction of legacies hy subsequent legacies. 

Two cases occur, namely, where the legacies are given — 
Firstly, By the same instrument. 

Secondly, By different instruments. 

Firstly, Under the same instrument. 

( I .) Equal legacies given to the same person simpliciter are 
suhstitiUive. Greemvood. v. Greenwood. 

(2.) Unequal legacies are cumulative. Hooley v. Hatton. 

Secondly, Under different instruments. 

(i.) Equal or unequal legacies given to the same person 
simpliciter are prima facie accumulative. 

(2.) Where legacies are not given simpliciter, but a motive 
is expressed, then when in each instrument there is 
both the same motive AND the same sum, they are 
substitutive. Benyon v. Benyon. 

As to extrinsic evidence, it is — 

(a.) Admissible in support of will where the court itself 
raises the presumption of satisfaction. 

(b.) Not admissible to contradict will where the court does 
not raise such presumption. 

III. Satisfaction or ademption of legacy hy portion, e.g., where 
father first gives his child a legacy and subsequently makes 
other provision for it, 

IV, Sati^action of portion hy legacy, e.g., where father agrees to 
make provision for a child and afterwards gives it a legacy. 
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“ In each of these cases the rule of the Court is, that the 
benefits given to the child by the second instrument, 
settlement, or will, as the case may be, are to be viewed 
as a satisfaction of the benefits conferred by the first, 
whether will or settlement.” {Haynes' Eq,^ 292,) 

The foundation of the doctrine is the parental relation, 
or its equivalent. 

Note, where a parent gives a legacy to a child sim* 
pliciter, the court understands him as giving a portion. 

Pym v. Lochyer. 

When the will comes first and the settlement after- 
wards, the term ademption is used instead of satisfac- 
tion. Coventry v, Chichester. 

With regard to both the third and fourth cases the following 
points should be noted : — 

(l.) In the case of double provisions, the doctrine of satisfac- 
tion only applies where the parental relation, or its equi- 
valent, exists. But 

(a.J) An illegitimate child is a stranger in the eye of the law, 
and will therefore be entitled to both provisions. 

Ex parte Pye. 

Where, however, the case is a mixed one of children 
and strangers^ the shares of the strangers will not be 
increased by the satisfaction of the children’s shares, 

Meinertzhager v. Walters. 
(6.) Even between strangers, where both provisions are 
expressed to be made for the same particular purpose, 
there is a satisfaction. Moneh v. Monde. 

The presumption against double provisions is 
founded on good sense. If the parental relation 
exists, the court, from its knowledge of the ordinary 
dealings of mankind, concludes that the parent 
does not mean to doubly provide for any one of his 
children. As between strangers, there is no reason 
within the knowledge of the court for regarding 
the second benefit to be a satisfaction of the first. 

Suisse V. Lowther ; Law^s v. Lawes. 
(2.) Although the doctrine does not as a general rule apply 
between strangers, yet it does apply where the donor has 
placed himself in loco parentis towards the beneficiary. 
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As to what is putting oneself in loco parentis^ the 
expression may be taken to mean a person meaning 
to put himself in loco parentu with reference to the 
office and duty of the parent to make provision for 
the child.” Fovnjs v. Mansfield, 

Under this rule an illegitimate child may be 
deprived of the double benefit to which he might 
otherwise be entitled as a consequence of the first 
rule. 

(3.) Equity leans most strongly against double provisions and 
in favour of satisfaction. In the case of debts and legacies 
the leaning was in the contrary direction. 

Consequently, slight circumstances will not rebut 
the equitable presumption of satisfaction ; e.g.^ the doc- 
trine apjJies even though the sums be different in 
amount, or jiayable at different times. The doctrine 
even applies where there is a difference in the mode of 
limitation for tlie benefit of the child, and also where 
the benefit conferred by the sejcond instrument is not 
of any distinct or definite sura, wlietlier, 

(a.) The will precedes the settlement, 

Durham v. Wharton; Montcfiorc v. Guedalla, 
or 

(Z>.) The settlement precedes the will. 

Thynnc v. GlcngalL 
In this latter alternative it must always be remem- 
bered — 

(a.) The parties claiming under the settlement are 
quasi-^jrurchasers, and, as such, cannot be deprived 
of their rights upon any presumed intention of 
the testator. At the utmost they can only be 
put to their election whetlier to take under the 
settlement or the will. Chichester v. Coventry. 
(/ 3 ) The question of satisfaction cannot arise as re- 
gards advances actuodly made upon a settlement, 
but only in respect of those agreed to be made. 

(4.) Where the sum given by the settlement is less than that 
previously given by the will, the less sum is a satisfaction 
pro tanto only. Pym v. ZocTcyer. 

Where the settlement precedes the will, the ques- 
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tion cannot in practice arise, for the parties claiming 
under the first instrument are purchasers, 

(5.) Where a parent makes provision for a child to whom he is 
already indebted — 

(a.) “ A legacy by will does not (except when it would do 
so between strangers) operate as a satisfaction of the 
debt.’* Stocken v. Stoelcen, 

(b.) An advancement made upon marriage or otherwise 
will prima facie be considered a satisfaction. 

Wood V. Briant ; Plunket v. Lewis, 
And c converso where a child is indebted to his father, 
and the father forgives the debt, such a transaction 
will be deemed an advancement. 

Blockley v. Blocldey. 

(6.) As to extrinsic evidence, the rule as to satisfaction being 
a presumption of law may be rebutted by evidence not 
contained in the written instruments themselves. Such 
evidence is admitted only for the purpose of ascertaining 
whether the presumption which the law lias raised be well 
or ill founded. Thus it is — 

(a.) Not admissible to vary or contradict the phiin effect 
of instruments where no presumption of lato against 
double provisions is raised in the first instance. 

Hall V. Hill. 

(b.) Admissible to confirm the plain effect of instrument 
where such presumjHion of law is raised. 

Kirk V. Eddowes. 


CHAPTER XIV. 

ADMINISTRATION OF ASSETS. 

The word “ assets ” is derived from assez, enough. The pri- 
mary meaning of ‘ assets * was not that so much property was 
applicable for the payment of the debts, but that the personal 
representative as to the personal estate and the heir as to the 
descended real estate were respectively held personally liable 
for the debts at the suit of the creditors, the amount of the 



64 


ADMIKISTBATION OF ASSETS. 


personalty vested in the one and the value of the realty de- 
scended to the other being the measure of their respective 
liabilities.” {Eddis m Amts) 

Assets have accordingly been divided into “ real assets,” or 
“ assets by descent,” and “ personal assets,” or amts ciUre main 
of an executor. From the primary meaning, the word “ assets ” 
has now come to mean “ all property available for the payment 
of the debts of a deceased person.” 

Assets are subdivided into two great classes — legal assets 
and equitable amts. 

Legal assets denote “ property which creditors might make 
available in a court of law for the payment of debts as 
having devolved upon or been recoverable by the exe- 
cutor or administrator, as such, for that purpose, simply by 
virtue of his office, even though the property might Ite of 
an equitable nature, and he had consequently been obliged 
to resort to a court of equity to vest it in himself.” 

Equitable assets denote property which creditors could make 
available only in a court of equity for payment of debts 
by virtue of an express disposition of the property, or, 
from its peculiar nature, which must have been carried 
into effect or administered by a court of equity. 

{Sm. Man., 331) Cook v. Gregson. 

It is therefore the remedy of the creditors which determines 
whether the assets are legal or equitable. 

Tlie importance of the distinction between the two, formerly 
consisted in this — that out of legal assets specialty debts were 
properly payable before the simple contract debts, while out of 
equitable assets both classes of debts were payable 'pari passu. 

This distinction has lost most of its importance since the ist 
January 1 870, as will hereafter appear. It is still of import- 
ance in questions as to 
(I.) Executors’ right of retainer. 

(2.) Eemedy of creditor against executor in an action at law. 

The following, prior to the ist January 1870, was the 

Order in which Debts were Payable out of Legal Assets. 



ADMINISTRATION OF ASSETS. 


65 


(i.) Debts due to the crown by record or specialty. 

(2.) Debts to which particular statutes give priority ; c.y., debts 
owing to building or friendly societies, income-tax, poor- 
rates. 

(3.) Judgments duly registered, and unregistered judgments 
if recovered against the personal representatives. The 
reason for the necessity of registration is to prevent the 
risk which the personal representative would otherwise 
run of committing a devastavit by paying debts of in- 
ferior degree without being aware of judgments. 

(JEddis* Assets, 14.) 

(4.) Eecognisances and statutes. 

(5.) Specialty debts for valuable consideration, whether the 
heir be or be not bound, arrears of rent, even though 
reserved by parol, ranking equally with specialties. Tiiis 
last priority is said to have arisen from what is called in 
law (if estate, {Eddis' Assets, 19.) 

(6.) Simple contract debts and unregistered judgments aga^n^t 
the deceased only. 

(7.) Voluntary bonds or covenants ; but a voluntary bond 
assigned for value in the lifetime of the deceased ranks 
equally with specialty debts, i,e,, in the sixth group. 

The order in which the different species of debts have always 
been i>ayable out of cqaitaUc assets is obtained by bracketing 
together groups 5 and 6. 

Hinde Palmers Act (32 & 33 Viet. c. 46) abolished the 
priority of specialty over simple contract debts in the admini- 
stration of the le(jal assets of persons dying on or after ist 
January 1870. 

The above is the due order of administration ; ” but an 
executor, before judgment in administration action when no 
receiver has been appointed or injunction obtained, may prefer 
one creditor to another, although of different degrees ; or even 
pay a statute barred debt. To prevent this, it is necessary to 
obtain 

(a.) An injunction; 

or (6.) Appointment of receiver before judgment; but a 
receiver will not be appointed by the court merely 
to prevent an executor exercising this right 

Philips V. JoTies, 
£ 
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or (c.) * Speedy consent judgment for administration, but this 
can only be obtained with great difficulty. 

Lane v. Lane ; In re Wilson. 


Administration of Ileal Estate. 

It may be well to trace here the giadual process by which 
real estat(j was rendered liable to the payment of debts, and the 
following points should be noted : — 

( I .) In early times creditors by simple contract or specialty 
not binding the heir had no remedy against real estate ; 
and even if the heirs were bound, the debtor might devise 
his lands to anotlier who would be under no liability to 
pay the debt; or the heir might dispose of the descended 
lands before action brought against him by the creditor, 
who would in that event have no claim either on the 
lands or the purchase-money. 

(2.) The Statute of Fraudulent Devises (3 Will. & Mary, 
c, 14) made devises void against specialty creditors where 
the lieirs were bound, and gave such creditors an action 
of dehi against the heir and devisee jointly. 

(3.) lioiiiilly s Act (47 Geo. III. c. 74) enacted that the 
fee-simple estates of a deceased trader within the 
bankruptcy Laws should be assets to be administered 
in equity for payment of his sinqde contract as well as 
specialty debts. 

(4.) The 1 1 Geo. IV. and i Will. IV. c. 47 repealed 
the former Acts, but re-enacted them with variations ; 
in particular, providing that creditors might bring an 
action of debt or covenant against the heir or devisee. 

(5.) The 3 & 4 Will, IV. c. 104 provided in effect that 
all the real estate of any deceased person (trader or 
non-trader) should be assets to be administered in 
equity for payment of his simple contract as well as 
specialty debts ; but preserved the priority of creditors 
by specialty in which the heirs were bound over the 
creditors by simple contract, or specialty in which 
heirs were not bound. 

(6.) Hinde Palmer’s Act (32 & 33 Viet. c. 46) in effect 
abolished the distinction between specialty and simple 
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contract debts, and thus the priority preserved by the 
3 & 4 Will. IV. c. 104. 

(7.) It should be noted that none of the foregoing statutes 
interfered with testamentary dispositions providing, 
either by way of trust or charge, for payment of debts. 

Such dispositions constituted the lands equitable 
assets, out of which the creditors were paid passu, 

{Eddls* Assets, 57.) 

Lefjal assets include lands not charged with the* payment of 
debts, estates pair autre vie, equity of redemption of lease- 
holds, as well as freeholds. 

Equitable assets have been classified as of two kinds — 

istly. Equitable assets which are so by virtue of their own 
nature, not attainable by executor virtute ojfficii, 
consisting of 

(esf.) Ih'operty actually appointed by testator umler a 
general power. Where the ap2)ointor is a married 
woman, such assets will be liable for her post- 
nuptial as well as her antenuptial debts, if contracted 
with reference to her separate estate. 

Willoughby v. Holyoakc ; Bell v. Stocker, 
(i.) Separate estate of a married woman. 

2ndly. Equitable assets so created by the act of the testator 
charging or devising his land for payment of debts. 

Xote — 

(i.) The distinction between a charge and a trust. A trust 
imposes a duty on the trustee to look after the creditor, 
who will not be barred by lapse of time. 

Judicature Act, 1873, s. 25. 
AVhile a creditor wdio has only a charge in his favour 
must look after himself, and will be barred after lapse 
of twelve years. 37 & 38 Viet, c. 57. 

Eut a trust of personal estate (which is primarily 
liable for debts) created by will does not prevent the 
Statute of Limitations running. 

Observe the Statutes of Limitations, 21 Jac. I. c. 16, 
and 3 & 4 Will. IV. c. 42, bar the remedy only, but 
do not extinguish the right ; while the statutes 3 & 4 
Will. IV. c. 27, and 37 & 38 Viet. c. 57, net only 
bar the remedy but extinguish the right itself. When 
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once a debt is barred under these last-named statutes, 
no acknowledgment will revive it. 

(2.) What amounts to a charge. 

A mere general direction by a testator tliat his debts 
should be paid* was held to constitute a charge upon 
the real estate. Silk v. Prime ; Legh v. Warrington, 
To this rule there were two exceptions — 

(a.) Where a particular fund specified by testator 
for payment of debts. 

{h.) Where executors^ to whom real estate had not 
been devised, were directed to pay debts. 

A direct lien upon real estate will not be affected by a 
general charge of debts, but neither specialty nor simple con- 
tract debts constitute such a lien. 

It is sufllcient to note, tliat by the 27 & 28 Viet. c. 1 12, 
judgment debts, although duly registered, do mt constitute a 
lieu or charge upon the debtor's lands %intil such lands shall 
have been actually delivered in execution by virtue of a writ 
of clajit^ or other lawful authority. Tlie appointment of a 
receiver would amount to an equitable execution, i.r., such a 
delivery by a legal authority as the subject-matter admits of ; 

Wdls V. Kilpin, 

and this is so even where the subject-matter is a legal 
interest, and as such capable of being delivered in execution 
under a writ of elegit. In re Pope, 

But under the Land Charges Act, 1888, the writ or order 
must be registered in order to affect purchasers. 

Effect of JudicaHtre Acts, 

By the Judicature Act, 1875, s, 10, it is enacted that “in 
the administration hy the court of the assets of any person who 
may die after the commencement of this Act (ist November 
1875), and whose estate may ^wove to he imuffieient for the pay- 
ment in full of his debts a 7 id Hahilitics^ .... the same rules 
shall prevail and be observed as to the respective rights of secured 
and unsecured creditors, and as to debts and liabilities provable, 
and as to the valuatioii of annuities and future and contingent 
liabilities respectively, as may be in force for the time being 
under the law of bankruptcy with respect- to the estates of 
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Accordingly the rules in bankruptcy, instead of the pre- 
viously existing rules of equity, are adopted whenever the 
insolvent estate of a person dying after ist November 1875 
is administered by the court, in three particulars — 

(i.) As to the respective rights of secured and unsecured 
creditors. 

(2.) As to debts and liabilities provable. 

(3.) As to the valuation of annuities and future and 
contingent liabilities respectively. 

With reference to this section, note that it only applies to — 
(a.) Cases of persons dying after ist November 1875. 
(i.) Insolvent estates. 

(c.) Estates administered by the court. 

(rf.) A limited extent, not importing all the rules of 
bankruptcy, but only those relating to the three 
particulars above specified. 

(i.) As to Secured and Unsecured Creditors. 

The Bankruptcy Act, 1883, s. 168, defines a secured creditor 
to be ** a person holding a mortgage charge or lien on the pro- 
perty of the debtor, or any part thereof, as security for a debt 
due to him from the debtor.” 

The rule in equity as to secured creditors prior to the Judi- 
cature Act, 1875, was that the creditor might, in addition to 
his rights under his security, prove for the whole amount of his 
debt against the estate. Mason v. Bogg., 

In bankruptcy the rule was the reverse, and under the 
Bankruptcy Act, 1883, G. E. 9-1 1, the secured creditor may 
either — 

(a.) Prove for his whole debt on surrendering his 
security, or 

(6.) Prove for the balance due after realising or giving' 
credit for the value of his security. 

The precise effect of this loth section is still a matter ot 
doubt, but the tendency of the decisions appears to be to 
view it as extending only to the relative rights of secured and 
unsecured creditors. (Eddid Assets^ gg et seg?) Lee v. NuthalL 
A judgment creditor does not become a secured creditor 
merely by obtaining the appointment of a receiver. 

In re Dickinson. 
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once a debt is barred under these last-named statutes, 
no acknowledgment will revive it. 

(2.) What amounts to a charge. 

A mere general direction by a testator tliat his debts 
should be paid* was held to constitute a charge upon 
the real estate. Silk v. Prime ; Legli v. Warrington. 
To this rule there were two exceptions — 

(a.) Where a particular fund specified by testator 
for payment of debts. 

(b.) Where mentors^ to whom real estate had not 
been devised, were directed to pay debts, 

A direct lien upon real estate wdll not be affected by a 
general charge of debts, but neither specialty nor simple con- 
tract debts constitute such a lien. 

It is sufficient to note, that by the 27 & 28 Viet. c. 112, 
judgment debts, although duly registered, do not constitute a 
lien or charge upon the debtor’s lands nntil such lands shall 
have been actually delivered in execution by virtue of a writ 
of clvgit, or other lawful authority. The appointment of a 
receiver would amount to an equitable execution, ?.r., such a 
dedivery by a legal authority as the subject-matter admits of ; 

Wells V. Kilpin, 

and this is so even wdiere the subject-matter is a legal 
interest, and as such capable of being delivered in execution 
under a writ of elcgit. In rc Pope. 

But under the ]..and Charges Act, 1888, the writ or order 
must be registered in order to affect j)urchasers. 

Effect of Judicature Acts. 

By the Judicature Act, 1875, s. 10, it is enacted that "in 
the administration hg the court of the assets of any person who 
may die after the commencement of this Act (ist November 
1875), and 2cJiosc estate may jirovc to be insufficient for the pay- 
ment in full of his debts and liabilities^ • , . . the same rules 
shall prevail and be observed as to the respective rights of secured 
and unsecured creditors, and as to debts and liabilities provable, 
and as to the valuation of annuities and future and contingent 
liabUUics respectively, as may be in force for the time being 
under the law of bankruptcy with respect to the estates of 
persons adjudged bankrupt.” 
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Accordingly the rules in bankruptcy, instead of the pre- 
viously existing rules of equity, are adopted whenever the 
insolvent estate of a person dying after ist November 1875 
is administered by the court, in three particulars — 

(i.) As to the respective rights of secured and unsecured 
creditors. 

(2.) As to debts and liabilities provable. 

(3.) As to the valuation of annuities and future and 
contingent liabilities respectively. 

With reference to this section, note that it oiily applies to — 
(a.) Cases of persons dying after ist November 1875. 
(i.) Insolvent estates. 

(c.) Estates administered by the court. 

(rf.) A limited extent, not importing all the rules of 
bankruptcy, but only those relating to the three 
particulars above specified, 

(i.) As to Secured and Unsecured Creditors. 

The Bankruptcy Act, 1883, s. 168, deiiiies a secured creditor 
to be a person holding a mortgage charge or lien on the pro- 
perty of the debtor, or any part thereof, as security for a debt 
due to him from the debtor.” 

The rule in equity as to secured creditors prior to the J udi- 
cature Act, 1875, was that the creditor miglit, in addition to 
his rights under his security, prove for the whole amount of his 
debt against the estate. Mason v. Bogg. 

In bankruptcy the rule was the reverse, and under the 
Bankruptcy Act, 1883, G. R. 9-1 1, the secured creditor may 
either — 

(a.) Prove for his whole debt on surrendering his 
security, or 

(6.) Prove for the balance due after realising or giving' 
credit for the value of his security. 

The precise effect of this loth section is still a matter ol 
doubt, but the tendency of the decisions appears to be to 
view it as extending only to the relative rights of secured and 
unsecured creditors. (Eddis' Assets, 99 et seq.) Lee v. Nuthall. 

A judgment creditor does not become a secured creditor 
merely by obtaining the appointment of a receiver. 

In re Dichiifison* 
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(2.) As to Ikbts and Liabilities Provable, 

Under the Bankruptcy Act, 1883, all debts and liabilities, 
present or future, certain or contingent, to which the debtor 
is subject, are provable in the bankruptcy, but any provable 
debt or liability may be declared by the court to be incapable 
of fair estimation, in which case it ceases to be a provable 
debt. The Preferential Payments in Bankruptcy Act, 1888 
(which repeals s. 40 of the Bankruptcy Act, 1883), provides 
that on a winding up or a bankruptcy (including in this term 
the administration of the estates of deceased insolvents whether 
by the Bankniptcy or Chancery Divisions) the following 
classes of debts (with the limitations specified in the Act), are 
given priority over all others. 

(a.) Parochial and local rates, and assessed taxes. 

(5.) Wages and salaries of clerks and servants. 

(c.) Wages of labourers and workpeople. 

The loth section of the Judicature Act, 1875, in speaking 
of the ** debts and liabilities provable,'’ said nothing about 
their ‘‘ priorities,” inter sc. 

(3.) The Valuation of Annuities and Future and 
Contin^gent Liahilit itics. 

By the Bankruptcy Act, 1883, the trustee is to make an 
estimate of the value of any provable debt or liability which 
does not bear a certain value ; and the rules in force in bank- 
ruptcy, as to such estimate, apply in the administration of 
assets in equity. In re Bridges^ Hill v. Bridges, 

Insolvent estates of deceased persons may now, under the 
125th section of the Bankruptcy Act, 1883, be wholly wound 
up in bankruptcy, and proceedings for administration com- 
menced in the Chancery Division may be transferred to the 
Bankruptcy jurisdiction, even after decree. 

Atldnson v. Powell, 

Creditors* Action for Administration of Deceased Debtor, 

I. Personal estate. 

(l.) In ordinary cases, two things have to be ascertained, 
^ yi2. : the amount of debts and funeral and testamentary 
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expenses to be paid, and the assets wherewith to pay 
them. The judgment would direct an account to be 
taken of the debts and funeral expenses, and of the 
personal estate generally, and the same to be applied 
in payment of the debts and expenses in a due course 
of administration. 

After judgment the executor should not exercise his 
powers without sanction of the court. The judgment 
operates for the benefit of all the creditors of the 
deceased who prove under it. When the deceased is 
insolvent, interest is only allowed in accordance with 
the rule in bankruptcy. 

(2.) In partnership cases. The judgment would commence 
with a declaration that all the creditors of the deceased 
are entitled to the benefit of the judgment, and that 
the surplus (after payment of funeral expenses and 
separate debts) is liable to the joint debts. It would 
proceed to direct that the usual accounts of the 
personal estate be taken, and the same applied first 
in payment of the separate debts and funeral expenses 
in a due course of administration, and then in payment 
of the joint debts. 

II. Ileal and personal estate. 

After the usual accounts the judgment would direct 
(in case the personal estate should prove insufficient) 
an inquiry to be made as to the real estate of the 
testator, and the incumbrances affecting the same, and 
then order a sale thereof, the proceeds to go in a’d of 
the personal estate in payment of debts, &c. 

If an executor administer the personal estate under the 
direction of the court, or the provisions of 22 & 23 Viet, 
c. 35, he is not personally liable to any claims of creditors 
which may be made subsequently; but if otherwise, he remains 
liable to any unpaid creditor, having the right, however, of 
calling upon the residuary legatees or next of kin to refund. 

Legatees and devisees are postponed to creditors, but bein * 
express objects of the testator’s bounty, are preferred to the 
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next of kin and heir-at-law ; and among legatees, the resUhtartf 
legatees are regarded as the least favoured objects of the 
testator’s generosity. 

The next important point to be considered is the 
Order of Application 

of the different assets (as between such assets themselves only)^ 
for payment of debts. This order of liability to debts has been 
settled as follows : — 

I. The general personal estate not bequeathed at all or by 

way of residue only. 

II. Eeal estate devised in trust to pay debts. 

III. Eeal estate descended to the heir and not charged with 
debts. 

IV. Heal or personal estate charged with the payment of 

debts, and devised specifically or l)y way of residue, 
or suffered to descend or specifically bequeathed, 
subject to that charge. 

V. General pecuniary legacies,* including annuities and de- 

monstrative legacies which have become general. 

VI. Specific legacies (including demonstrative legacies that 

so remain), specific devises and residuary devises, not 
charged with debts. 

VII. Eeal or personal estate subject to a general power of 
appointment which has been actually exercised by deed 
(in favour of volunteers), or by will. 

VIII. Paraphernalia of widow. 

Of these in their order — 

1. The general personal estate not bequeathed at all, or by 
way of residue only, and which is generally legal ascetSy 
constitutes the primary and natural fund for the payment 
of debts exceioi — 
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(l.) Where there are express words or a plain intention of 
the testator to exonerate his personal estate ; and to 
constitute such intention, it must be shown that it was 
meant not merely to charge the real estate, but so to 
charge it as to discharge the personal estate. As to 
which, note — 

(a.) If the real estate is directed to be sold for pay- 
ment of debts, and the personal estate is expressly 
bequeathed to legatees, the personal estate will be 
exonerated by necessary implication. Neither of 
these circumstances alone is sufficient. 

( 5 .) Where the testator gives his personal estate as a 
whole, and not as a residue, by way of specific 
legacy to one who is not executor, and another 
fund is supplied for payment of debts, &c., the 
personal estate is exonerated. 

(c.) Where the testator converts his real and personal 
estate, and creates a mixed fund out of the i)ioduce, 
and appropriates that fund for payment of debts, 
&c., the two estates are applicable rata. 

{(L) Where a devise is made subject to the payment of 
an existing incumbrance, or the residue of proceeds 
of real estate after payment of debts is devised, the 
personal estate is exonerated. 

(2.) Where the charge or incumbrance is, in its own nature, 
real, as in the case of a jointure or pecuniary portions 
to be raised out of lands. A mortgage debt is not 
considered as in its own nature real. 

(3.) Where the debt was not contracted by the person who 
died last seised or entitled, but by some other person 
from whom he took it by descent or devise, or by some 
other person from whom he purchased it, or from whom 
his vendor derived it. 

(Sm, Man., 339 seq.) 

(4.) Cases coming under Locke King's Act (17 & 18 
Viet. c. .1 1 3), and its amending Acts. Apart from 
statutory enactments, mortgage debts, like any other 
debts, are primarily payable out of the personal estate 
of the testator, unless devised cum onere, or the per- 
sonalty otherwise exonerated, or the mortgage debt is 
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an ancestral debt which has not been adopted by the 
testator as his own. For equity, following the Roman 
law, regarded a mortgage as only a collateral security 
for the debt. 

Locke King’s Act, however, provided “ that when 
any person shall, after the 315^ December 1854, 
die seised of or entitled to any estate or interest in 
any land or other hereditaments, which shall at the 
time of his death be charged with the payment of 
any sum or sums of money by way of mortgage^ 
and such person shall not by his will, or deed, or 
other document have signified any contrary or other 
intention, the heir or devisee to whom such lands 
or hereditaments shall descend or be devised shall 
not be entitled to have the mortgaged debt dis- 
charged or satisfied out of the personal estate or any 
other real estate of such person, but the land or 
hereditaments so charged shall, as between the differ- 
cut 2^(’rsons claiming through or under tlic deceased 
})erson, be 2mmari1y liable to the payment of all 
mortgage debts with wliich the same shall be 
charged.” TJie Act does not prejudice the right of 
mortgagees to enforce payment out of personal 
estate. 

As to the Effect aiul Construction of this Statute, 

(a,) Freeholds, copyholds, and equitable mortgages are 
within its provisions ; but not leaseholds, 

Solomon v. Solomon ; Hill v, Wormslcy, 
Leaseholds were, however, included by the second 
amending Act (40 & 41 Viet. c. 34) which ap- 
plies to any testator or intestate dying after 31st 
December 1877, seised or possessed of or entitled 
to any land or other hereditaments of whatever 
tenure, Notwithstanding that, strictly speaking, 
the word tenure is not applicable to leaseholds. 

Drake v, Kershaw, 

(J.) The Act refers only to specified charges, “ sums by 
way of mortgage,” and does not apply to a vendor's 
lien for any unpaid purchase-money. 
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The first amending Act (30 & 31 Viet. c. 69) 
provided that the word ‘‘mortgage** in the Acts 
should be deemed to extend to any lien for unpaid 
purchase-money upon any lands or hereditaments 
purchased by a testator. 

The second amending Act (40 & 41 Viet. c. 34) 
extends the application of the previous Acts to any 
mortgage or equitable charge or lien for unpaid 
purchase-money in the case of cither a testator or 
intestate. 

As to a “ contrary or other intention.’* 

In order to take a case out of the Act, it is only 
necessary to show a “ contrary or other intention.” 
It is therefore sufficient to charge the personal estate 
without at the same time discharging the real 
estate, but a mere general direction for payment of 
debts is not sufficient. 

Evo V. Tatham. 

I 3 y the 30 & 31 Viet. c. 69 it is provided that 
a general direction for payment of debts out of 
personal estate shall not be sufficient to indicate 
a contrary intention unless mortgage dehts are ex- 
pressly Or by necessary implication referred to : 
and 

By the 40 & 41 Viet. c. 34 it is further provided 
that a contrary intention shall not be indicated by 
a charge of or direction for payment of debts upon or 
out of residuary real and personal estate or residuary 
real estate. 

Such phrases as “ all my just debts ” will no 
longer suffice to show a contrary intention. 

In re Ne^vmarch^ Ncvjmarch v. Starr. 

Executors are bound to i)rovide for payment of 
the mortgage debts of their testator before distribut- 
ing the assets, and if they neglect to do so, will be 
liable as for a devastavit. They may, however, be 
protected by the Statutes of Limitation combined 
with the acquiescence of the mortgagee, when the 
only remedy of the mortgagee for the recovery of 
Lis debt will be the equitable one of calling upon the 
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distributees to refund : and, even then, the mortgagee 
may be barred by his own laches. Make v. Gale. 

IL Lands devised for payment of debts are equitable assets. 

III. Real estates descended are legal assets. 

IV. Real or personal estate charged with debts are eqtiitable 
assets and contril^ute qwo rata. The heir taking a lapsed 
devise takes it as devisee, and not in his character as heir, 
and in respect thereof will therefore stand in the 4th line 
of liability, A residuary devise before the Wills* Act 
was deemed sjjccific, and this has been held to be still the 
case. 

V. General legacies, &c., contribute iwo rata. 

VI. Specific legacies, specific devises, residuary devises not 
charged with debts, contribute qn-o rata. 

It has been settled that rcsiduarg devises are to be 
deemed specific^ and to be ranked among specific devises 
for all purposes of administration. 

Ilcmman v. Fryer ; Lancejield v, Iggulden. 

VII. Appointed property. The appointed property is treated 

as assets, because by the actual exercise of the power the 
appointor has virtually made it his own. If the deceased 
appointor be a married woman, and the debts were con- 
tracted before ist January 1883, the appointed property 
is not treated as assets ; for the exercise of a power would 
not make the appointed property, which never was her 
separate property, liable. Eoper v. Doncaster. 

But in respect of debts contracted by a married woman 
since 31st December 1882, it appears the appointed 
property would be considered assets. 

VIIL Paraphernalia of widow. This ranks in the last line, 
because although liable to husband’s debts, it cannot be 
disposed of by his will without concurrence of wife. 
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Executor's Rigid of Retainer. 

The right of an executor to retain his own debt out of his 
testator’s assets is said to have arisen from the executor’s in- 
ability to sue himself in a court of law for the recovery of his 
own debt. Walters v. Walters. 

With regard to it note the following points : — 

(i.) It exists only in the case of legal assets, and not in equit- 
able assets. Talhot v. Frcrc. 

(2.) It has not been abolished by Ilinde Pahner s Act. 

Wilson V. CoxwgIL 

(3.) It is a right inter j)ares only, i.e., as against creditors in an 
equal degree wdth the executor, c.g., an executor simple 
contract creditor cannot retain as against a specialig 
creditor. Walters v. Walters ; Wilson v. Coxwell. 

(4.) It is not affected by an administration decree. 

Caniphell v. Campbell. 

Or an order for account under 11 S. C. xv. i. 

Whitaker v. Barr ait. 

Or the payment of assets into court. 

Richmond v. White. 

Or by the making of a ‘'balance order ” in the winding 
up of a company. International Marine Co. v. Hawes. 
It is taken away by the appointment of a receiver; 
but is allowed in respect of the legal assets recovered 
by the executor before the receiver is appointed. 

Culver V. Laxton. 

(5.) It exists although the debt is a joint debt, but cannot 
be exercised by one creditor to the prejudice of another. 

Crovxler v. Stewart. 

(6.) It exists notwithstanding the debt is statute barred; 

Hill V. Walker. 

but does not extend to a debt not enforceable by the 
Statute of Frauds. Field v. White. 

(7.) It does not exist in respect of moneys which executor 
holds as trustee only for the estate of the testator. 

Talhot V. Frcre. 

(8.) It is limited to assets recovered by the executor in his 
lifetime ; but if, as to such assets, the executor has in 
his lifetime asserted the right, his representatives may 
insist upon it. Norton v. Compton. 
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(9.) It extends not only to an executor, but also an ad- 
ministrator and executor of an executor, but not the 
executor of one of several executors, one or more of 
whom is still living. Hojiton v. Dt^den. 

{ I o.) It does not exist when the estate is being administered 
in bankruptcy, and is lost by the transfer from the 
Chancery Division to Bankruptcy. 

Atidmon v. FmvelJ, 
An lieir-atdaw or devisee has no right of retainer 
out of lands made assets by 3 & 4 Will. IV. c. 104, 
nor, generally, out of any lands whatsoever. 

Davidson v. Illidge, 
An executor's liability extends not only to the assets 
whicli he lias received, but also to what, but for his 
wilful default,*' he might have received. 

Actions for administration can only be brought by 
persons whose claims to recover are not barred by 
any Statute of Limitations. 


CIIAPTEIl XV. 

MAUSHALLING ASSETS. 

The general doctrine has been defined as such an arrangenieiii 
of the dillerent funds of the common debtor of two or more 
creditors as may satisfy every claim, so far as without injustice 
such assets can be applied in satisfaction thereof, notwithstand- 
ing the claims of particular individuals to prior satisfaction out 
of some one or more of those funds.” {Sui. Man.^ 353 -) 

The principle of the rule is “ that a person having two funds 
to satisfy his demands shall not by his election disappoint a 
party who has only one fund.” Aldrich v. Coojpcr. 

“ There are two essentials to marshalling : — 

“ (1.) Tlie creditor who has been paid out of one fund must 
have had the right of recourse to the other. 

** (2.) The creditor or other person who has been disap- 
pointed must have had a right to the fund out of 
which the other creditor has been paid. 

"A person is said to ‘marshal’ against those assets which 
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he is entitled to have applied in priority to his own particular 
fund.” (JEddis* Assets, 89, 90.) 

It is clear that there can be no marshalling except as be- 
tween creditors of the same debtor. Consider — 

I. Marshalling as between creditors. 

II. Marshalling as between beiieliciaries under a will, ' 

I. Prior to 3 & 4 Will. IV. c. 104, simple contract creditors 
could marshal against the real assets to the extent the 
specialty creditors might have exhausted the personal assets. 
This Act and Hinde Palmer s Act have rendered marshal- 
ling between creditors of little importance. The same prin- 
ciple has been applied to the case of securities. 

The doctrine of marshalling of securities has been stated 
thus : — 

'‘If a creditor has a lien on or an interest in two funds 
belonging to the same peison, and another creditor has 
a lien on or an interest in one only of the funds, and 
the claims of both could not be satisfied if the former 
were to resort to the fund in which alone the latter is 
interested, then the latter creditor can in equity compel 
the former to resort to the other fund first for satis- 
faction, unless that would operate to the prejudice of the 
person entitled to the double fund or of the common 
debtor.” (Sm. Man., 45 S) Lanoij v. Atholc, 

IT. As between beneficiaries under a will, questions of mar- 
shalling arise chiefly from the disturbing action of creditors 
in taking some part of the assets out of their usual order ; 
for it must be remembered that the order of application of 
assets does not affect the right of creditors to resort in tlie 
first instance to any of the funds to which their claims 
extend. Aldrich v. Cooper. 

The principle of marshalling in these cases is derived 
from the order of application of assets. Substitute for 
each of the properties specified on p. 72 the persons to 
whom they would go in the absence of debts. Thus : — 

1. Next of kin or residuary legatee. 

2. Heir-at-law. 
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3. Heir-at-law. 

4. Charged devisees (specific and residuary) and charged 

specific legatees. 

5. Pecuniary legatees. 

6. Devisees (specific and residuary) and the specific 

legatees. 

7. General appointees by deed or will. 

8. Widow. 

If any of the above beneficiaries is deprived of his benefit 
by creditors appropriating the fund intended for him, then he 
may recoup himself by appropriating in his turn the fund in- 
tended for any one or more of the beneficiaries jprior (but not 
subsequent) to himself in the above list. 

Marshalling arises not only in consequence of the disturbing 
action of a creditor, but also from the presumption that a tes- 
tator leaving legacies Avishes that if possible they should be 
paid. Legacies are not payable out of real estate unless in 
some way charged upon it by the testator. 

As to what will amount to a charge of legacies on realty, 
note — 

(i.) The intention must be manifest. 

(2.) An implied charge arises when a testator, after a general 
gift of legacies, gives all the residue of his real and per- 
sonal estate to specified persons. 

Observe further — 

(a.) If legacies charged on real estate should be paid out 
of personal estate so as to leave insufficient personalty 
to pay other legacies nut so charged, then equity will 
marshal the assets, so that the legacies payable out of 
the personal estate only will be thrown on the real 
estate to the extent they have been deprived of the 
personal estate. 

(h.) When a legacy charged on real estate fails, equity will 
not marshal assets so as to throw it upon the per- 
squal estate, in which case it would be transmissible. 

(f.) Assets, if not marshalled by the testator himself, are 
never marshalled in favour of charities, for a court of 
equity is not warranted in supporting a bequest con- 
trary to law. The rule adopted in such case, as before 
mentioned, is laid down in Williams v. Kershaw^ 
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CHAPTEE xvr. 

MORTGAGES. 

A LEGAL mortgage is a debt secured on lands or other property ; 
the legal ownership is vested in the creditor, the equitable 
ownership remains in the debtor. 

There are some species of property, pew rents, which 
are unmortgageable. 

In taking securities from companies it should be ascertained 
that the company 

( I .) Has power to borrow and is not exceeding such power. 

(2.) Is not borrowing for an unauthorised purpose. 

(3.) Has power to validly charge the property in question. 

In the interpretation clause of the Conveyancing Act, 1881, 
the term mortgage is stated to include any charge on any pro- 
perty for securing money or money’s worth.” 

At law a mortgage was strictly an estate upon condition, the 
estate being forfeited upon the condition being broken, or, in 
other words, “ an absolute conveyance subject to an agreement 
for a reconveyance on a certain given event.” In equity, how- 
ever, “ a mortgage debt is a sum of money the payment whereof 
is secured, with interest, on certain lands, and being money, is 
personal property, subject to all the incidents which appertain 
to such property ; ” in fact a mortgage was regarded merely as a 
security or yUdge, As a necessary result, it was held that after 
the day fixed in the mortgage for payment of the money had 
passed, the mortgagor (notwithstanding the estate of the mort- 
gagee had become absolute at law) had still a right to redeem 
his estate on payment within a reasonable time of all prin- 
cipal, interest, and costs, due upon the mortgage to the time of 
actual payment. This right still exists, and is known as the 
mortgagor’s eguity of redemption, 

{Vide Wms. R, P., 442 et seg^) 

Courts of equity went on to hold mortgages to be an excep- 
tion to the maxim Modus et conventio vincunt legem, i,e,, that 
the debtor could not by any agreement entered into at the 
time of the loan part with this right to redeem ; and further, 
that the principle universally applied, “Once a mortgage^ 
always a mortgage,” i.e.,that an estate could not at one time be 

F 
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a mortgage and at another time cease to be so ly om and the 
same deed. Howard v. Harris. 

But the old rule against bye agreements seems to be gone ; 
an agreement between mortgagor and mortgagee that the latter 
shall have a commission out of the advance has been held 
valid. Mainland v. Upjohn. 

Bargains aEfected by these rules must be distinguished from 
conveyances with option of repurchase ; thus 

(a.) In such sales the time limited for repurchase must be 
strictly observed, for no relief will be given by equity. 
(h,) If the option is exercised after death of purchaser, the 
purchase-money goes to real representative, whereas 
mortgage money goes to the representative 

of the mortgagee. 

Three old forms of mortgage may be noticed — 

(i.) Vivum mdinm, an absolute conveyance of land by a 
debtor to his creditor, to be held by him until he was repaid 
principal and interest out* of the rents and profits. 

(2.) Moriuum vadium^ a feoffment of land by a debtor to 
his creditor, to be held by him until payment of a given sum, 
he meanwhile receiving rents and profits without account. 

(3.) Welsh mortgarfc, a conveyance similar to the last, the 
estate being redeemable at any time, and the creditor receiving 
the rents and profits in lieu of interest. 

As to Redemption. 

In all the old forms of mortgage the estate was never lost, 
but in a modern mortgage the mortgagee's equity of redemption 
may be barred, t.g.^ by an order of foreclosure absolute, or sale 
by the mortgagee under his power. 

The equity of redemption is not a mere rights but an cstaie 
in the land, and will consequently devolve as the land, e.g.^ it 
is subject to curtesy. Ca^mc v. Scarfe. 

Any person interested in the equity of redemption is entitled 
to redeem, tenant for life, heir, &c. Pearce v. Morris. 

When a mortgage comprises real and personal property, and 
the mortgagor dies intestate, and the heir-at-law is not known, 
the legal personal representative of the mortgagor may redeem 
the whole. Hall v. Reward. 

And every person entitled to redeem may redeem any prior 
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incumbrance on payment of principal, interest, and costs, which 
is called “ the price of redemption/* The rule in foreclosure 
actions is to otter to redeem all incumbrances prior in date to 
the plaintiff, and to claim to foreclose all incumbrances subse- 
quent in date. This rule is thus expressed : “ lledeera up, fore- 
close down.** The general rule now is to give only one time 
for redemption to all the puisne mortgagees, including the 
mortgagor, and not, as formerly, successive times to each. 

Gleggs Case; Smith v. Oldinig, 
Under the Conveyancing Act, 1881, s. 15, a person entitled 
to redeem may compel the mortgagee, instead of reconveying 
and on the terms on which he would be bound to reconvey, 
to transfer the mortgage to a third person ; and by the Con- 
veyancing Act, 1882, s. 12, this right is extended to each 
incumbrancer or the mortgagor, notwithstanding any interme- 
diate incumbrance. 

No redemption is allowed before the time appointed for pay- 
ment in the mortgage. Brown v. Cole. 

After the time fixed for payment has passed, the mortgagor 
cannot redeem witliout giving the mortgagee six months* notice, 
or six months* interest in lieu thereof, unless the mortgagee 
has demanded, or commenced proceedings to recover, payment. 

The mortgagee is bound to accept the six months* interest 
in lieu of notice. Johnson v. Evans, 

Under the operation of the Statutes of Limitation, 3 & 4 
Will. IV. c. 27, 7 Will. IV. and i Viet. c. 28, and 37 & 38 
Viet. c. 57, no redemption will be allowed after the expiration 
of twelve years from the time when the mortgagee took pos- 
session, or from the last written acknowledgment of the mort- 
gagor’s title ; this term is not extended by reason of the mort- 
gagor’s disability, Forster v. Patterson ; Kinsman v. Bouse, 
The mortgagee’s remedy on the mortgagor’s covenant in the 
mortgage deed is barred after twelve years. Sutton v. Sutton, 
So it is on the mortgagor’s bond collateral to the mortgage 
deed. Feamside v. Flint. 

But the principle of these cases is not to be extended beyond 
the case of an action against the mortgagor himself, e.g„ a 
surety. Be Frishy, 

It will be remembered that these Statutes of Limitation relat- 
ing to land not only bar the remedy but also extinguish the title* 
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and on the terms on which he would be bound to reconvey, 
to transfer the mortgage to a third person ; and by the Con- 
veyancing Act, 1882, s. 12, this right is extended to each 
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No redemption is allowed before the time appointed for pay- 
ment ill the mortgage. Brown v, Cok, 

After the time fixed for payment has passed, the mortgagor 
cannot redeem without giving the mortgagee six months* notice, 
or six months* interest in lieu thereof, unless the mortgagee 
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It will be remembered that these Statutes of Limitation relat- 
ing to land not only bar the remedy but also extinguish the title. 
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Mortgagor — Ilis Rights and Duties. 

(a.) Equity regards the mortgagor as the oumer of the 
mortgaged estate ; and now, to a great extent, the 
position of the mortgagor is the same at law as in 
equity. By the Judicature Act, 1873, s. 25, §5, “a 
mortgagor entitled for the time being to the possession 
or receipt of the rents and profits of any land as to 
which no notice of his intention to take possession 
or to enter into the receipt of the rents and profits 
thereof shall have been given by the mortgagee, may 
sue for such possession or for the recovery of such 
rents and profits in liis own name only/' The mort- 
gagor while in possession is not the bailiff of the mort- 
gagee, and therefore not accountable for rents and 
profits, although security be insufficient. 

(J.) The mortgagor, although owner, will be restrained 
from waste, and prevented from dealiiig with the 
estate so as to injure the mortgagee, if the security 
is insufficient 

(c.) For the purposes of eviction after default, the mort- 
gagor will be deemed a mere tenant at will to the 
mortgagee. 

(rf.) Formerly a valid lease could not be made by the mort- 
gagor without the concurrence of the mortgagee who 
had the legal estate ; such a lease would, however, 
have been good by estoppel against the mortgagor ; 
and so the tenancies created by the mortgagor suhse^ 
qurnt to the mortgage could be avoided by the mort- 
gagee. Keech v. Hall. 

Under the Conveyancing Act, 1 88 1 , s. 1 8, a mort- 
gagor while in possession (unless specially precluded 
by the mortgage deed or otherwise) has power to 
lease for twenty-one years in the case of an agricul- 
tural or occupation lease, and for ninety-nine years 
in the case of a building lease, on complying with the 
requirements of the Act in that behalf. 


Mortgagee — His Bights and Liabilities. 
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such entitled to the rents and profits and his proper 
expenses attending their collection, but he cannot 
charge for any personal trouble. His proper course, 
therefore, is to appoint a receiver, either by virtue of 
express agreement with the mortgagor, or under his 
statutory power. The possession of the receiver is 
deemed to be that of the mortgagor, for the receiver 
appointed by the mortgagee is the agent of the 
mortgagor : and the mortgagee will thus obtain the 
advantages without the responsibilities of possession. 
Under the Conveyancing Act, i88i, s. 19, a mort- 
gagee, when the mortgage is made by deed, has power, 
at any time after the mortgage money has become 
due, to appoint a receiver whenever he entitled to 
exercise the statutory power of sale. 

A mortgagee who lias once taken possession can- 
not go out of possession for the purpose of obtaining 
a receiver. Prytherch v. Williams. 

As to West Iixdia estates, a mortgagee may stipu^ 
late for payment of commission for his personal 
trouble as long as he is not in possession. 

A mortgagee renewing a lease holds the renewed 
lease subject to the same equity of redemption as the 
lapsed one. 

The mortgagee of an advowson is the person to 
present on a vacancy, but he must present the nominee 
of the mortgagor. Mackenzie v. llobinson. 

The mortgagee is in no way entitled to any benefit 
beyond principal, interest, and costs. 

(6.) A stipulation for the mortgagee to receive interest 
at a lower rate than that actually reserved, if punc- 
tually paid, is good, but not vice versa. The fines and 
penal payments contained in mortgages to Building 
Societies are, however, recoverable in full. 

(c.) Mortgagee in possession must keep estate in necessary 
repair, but is only bound to do so to extent of surplus 
rents. 

(rf.) Mortgagee in possession is liable to account for the 
rents, not according to actual value of estate, but only 
for what he actually receives, or might have received. 
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but for his wilful default. To a limited extent, there- 
fore, a mortgagee in possession is a trustee for the 
mortgagor, and if he transfers the mortgage without 
the mortgagor’s consent, or the direction of the court, 
he will continue liable to account for rents subse- 
quently received. He is not bound, however, to 
make the most of another’s property, as it is in con- 
sequence of the laches of the mortgagor the land lapses 
into the hands of the mortgagee. And the same rule 
applies to a mortgagee hond fide exercising his power 
of sale, who is not deemed a trustee for the mortgagor, 
Colson V. Williams ; Warner v. Jacob, 
But a mortgagee who has received notice of a 
second mortgage, is a trustee for such puisne mort- 
gagee to the extent of any balance arising from a 
sale whether by himself or the mortgagor. 

W, L, C. lianh v. Itcliance Building Society, 
And a mortgagee who on a sale misdescribes the 
property is liable to account to a second mortgagee 
for compensation for such misdescription reducing 
tlie purchase money. Tomlin v. Luce, 

And a mortgagee who has realised a surplus by a sale 
under his power is liable to pay interest at 4 per cent, 
thereon as long as he retains it. Charles v. Jotics, 
A mortgagee cannot purchase under the power of 
sale in the mortgage ; but a second mortgagee may 
purchase from the first mortgagee. 

The receipt of rents and profits by a mortgagee 
will not per se make him a mortgagee in possession. 
The question depends upon whether he has taken 
out of the mortgagor’s hands the power and duty of 
managing the estate and dealing with the tenants. 

Ifoyes V. Pollock, 

(c.) When the receipts of the mortgagee in possession 
exceed the interest, the annual surplus will be 
applied in reduction of the principal money, which 
is called taking the account with annual rests,'* As 
a general rule, annual rests will not be directed if 
the interest is in arrear, or some other danger over- 
hanging security when mortgagee takes possession. 
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(/) Formerly a mortgagee could not be compelled to 
produce his title-deeds without payment of all 
moneys due on the security ; but under the Con- 
veyancing Act, 1 88 1, s. 1 6, a person entitled to 
redeem can require the production of the deeds on 
payment of the mortgagee’s costs. Upon redemp- 
tion the mortgagee must hand over all the title- 
deeds, and will be liable in damages for any missing 
documents. 

{g.) A lease from the mortgagor to the mortgagee is 
under no circumstances valid. Formerly a mortgagee 
even in possession could not make a valid lease with- 
out the concurrence of the mortgagor, but only one 
liable to be avoided on redemption, The Convey- 
ancing Act, i88i, s. 1 8, gives to a mortgagee while 
in possession (unless barred by the express provisions 
of the mortgage deed or otherwise) the same power 
to make valid leases as the mortgagor. 

(//..) Mortgagee in 2)ossesswn must not commit waste. As 
a general rule, unless the security were insufficient, 
he could not fell timber, and if he did so he was subject 
to an onerous account. But under the Conveyancing 
Act, i88i,s. 19, a mortgagee in possession, where 
the mortgage is made subsequent to 31st December 
1881, has power to cut and sell timber. 

Tacldng. 

Tacking may be described as the union of two incumbrances 
on the same property by the mortgagee who has the legal 
estate, so as to postpone an intermediate incumbrance which 
is prior in point of date to the one tacked, and of which he 
had no notice at the time of making his subsequent advance, ‘ 

The doctrine depends upon the maxim, ‘‘ Where equity is 
equal the law shall prevail.” 

The leading principles or rules of this doctrine appear for 
the most part in the leading case of Brace v. Duchess of MarU 
borough, and may be stated thus — 

( I.) Third mortgagee, making advance without notice of 
second, although he subsequently obtains the first mort- 
gage with notice of second, may tack. But 
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(a.) He cannot tack unless he has obtained either the 
legal estate or the best right to call for it, 

(J.) He is allowed to tack notwithstanding he has notice 
of the second mortgage, because he had no notice 
token he made his advance, and is therefore an honest 
creditor. Marsh v. Lee, 

(c.) The legal estate must be outstanding in person having 
no privity with prior incumbrancers. 

(rf.) No tacking allowed where the first mortgage was 
paid off at the time of tlie transfer, as, when paid 
off, the mortgagee becomes a trustee for the second 
mortgagee. Bates v. Johnson, 

(2.) Judgment creditor buying in the first legal mortgage can- 
not tack, for lie is not a imrchaser, and did not lend his 
money in contemplation of the land. 

(3.) First mortgagee making a further advance upon a judg- 
ment or another mortgage may tack. But 
(a.) He must have the legal estate or the best right to 
call for it. 

(J.) He must make the advance without notice of mesne 
incumbrance, even if his first mortgage was to secure 
further advances. Bolt v. Hoj^kinson. 

(4.) Where legal estate is outstanding, incumbrancers rank 
in order of date, according to the maxim, Qui iwim est 
tempore, potior est jure, unless one of them has a better 
title to call for the legal estata 

(5.) Building Society mortgages w’ere formerly considered an 
exception to the general rule on the ground that when 
a Building Society, being first mortgagee, is paid off by a 
third mortgagee, and indorses the statutory receipt, the 
legal estate vests for the benefit of all the mortgagees 
according to the priority of their dates. 

Pease v. Jackson. 

But it has now been decided this opinion is erroneous and 
that Building Society mortgages are within the general 
rules as to tacking. Hosking v. Smith. 

(6.) Bond or simple contract debts cannot be tacked during the 
life of the debtor, and even after his death only as against 
volunteers, so as to avoid circuity of action. 

(7.) By the 7th section of the Vendor and Purchaser Act, 1 874, 
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an attempt was made to abolish tacking ; but this section 
was repealed by the Land Transfer Act, 1 875, as from the 
date at which it came into operation, except as to anything 
duly done thereunder. 

(8.) Tacking is practically abolished so far as lands in York- 
shire are concerned, by the Yorkshire llegistries Act, 1884. 
(9.) Priority may be lost by a mortgagee s fraud or negligence 
inducing deception, but not by mere carelessness on the 
part of the mortgagee. 

Manners v. Maw ; Northern Fire Insurance v, Whi'jpfp ; 

Farrand v. Yorkshire Bank, 

Consolidation, 

‘‘If one person should have mortgaged lands to another 
for a sum of money, and subsequently have mortgaged other 
lands to the same person for another sum of money, the 
mortgagee was placed by the rules of equity in the same 
favourable position as if the whole of the lands had been mort- 
gaged to him for the sum total of the moneys advanced. . . . 
This rule, known as the doctrine of the consolidation of securi- 
ties, has been extended to the case of mortgages of different 
lands made to different persons by the same mortgagor becom- 
ing vested by assignment in the same mortgagee even where 
the equities of redemption of the different lands have become 
vested in different persons/' 

{Wms, B, P. 466-467) Vint v. Fadf/ct ; Beevor v. Ztick, 
Pecent decisions, however, have restricted this doctrine. Thus 
there is no consolidation allowed in the following cases : — 
“(i.) Where the mortgage on estate A was not made until 
after the 2ntisnc mortgages on estate B,arid the mortgagee 
of A and the first mortgagee of B had both notice of the 
2misne mortgages before the transfer. 

Baker v. Gray. 

(2.) Where one of the mortgages was created subsequently 
to the assignment of the equity of redemption in the 
other to the person seeking to redeem. 

Mills V. Jennings; Harter v. Colman. 
Otherwise if he had notice at the time of assignment 
that the mortgage contained a power to consolidate. 

Andrews v. City Benefit Building Society, 
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(3.) Where in one of the mortgages sought to be con- 
solidated there has been no default. 

Cummins v. Fletcher. 

(4.) Where one of the mortgages has ceased to exist, e.g,, 
forfeiture of mortgaged lease by bankruptcy. 

In re Raggct ” 

iChrke and BrctCs Conveyancing Acts, 93). 

The doctrine applies to mortgages of personalty as well as 
realty, but bills of sale and mortgages of realty cannot be con- 
solidated. Chesworih v. Hunt. 

A mortgagee exercising his power of sale may apply the 
surplus proceeds of sale of one estate toward satisfaction of an 
insufricieiit security over another; Sdhy v. Pumfret. 

But not in payment of arrears of interest due on the other. 

The right of consolidation is further curtailed by the Convey- 
ancing Act, 1881, s. 17, which applies where any one of the 
mortgages sought to be consolidated is made after 3 ist December 
1881, unleas a contrary intention is expressed in the mortgages, 
or one of them, and provides that a mortgagor seeking to redeem 
any one mortgage may do so without redeeming any other mort- 
gage. It should be noted that restrictions on the right of con- 
solidation, however arising, have no application to the case of 
two or more distinct properties being included in the same 
mortgage. 

Taclcing distinguished from Consolidation, 

( I .) Tacking is the right to throw together several debts lent 
on the same estate, while consolidation is the right 
to throw together on one estate several debts lent on 
different estates. 

(2.) Tacking depends entirely on the protection afforded by 
the legal estate, while consolidation does not. 

(3.) Tacking is based on the maxim, “ Where the equities 
are equal the law must prevail ; ” consolidation on 
“ He who seeks equity must do equity.” 

(4.) Notice is fatal to the right of tacking, but, except as 
above appears, immaterial in consolidation. 

Special Remedies of Mortgagee. 

(i.) Foreclosure. The mortgagee can call in his money at 
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any time without notice, and in default of payment will 
not be always liable to account, but after a reasonable time 
equity will hold the mortgagor to have lost his equity of 
redemption, i.c., to be foreclosed, and the estate will become 
the absolute property of the mortgagee. A judgment for 
foreclosure may also direct possession of the mortgaged 
property to be given to the mortgagee. The first or any 
puisne mortgagee can bring a foreclosure action, which 
must be assigned to the Chaiiceiy Division, foreclosure 
actions must be brought within twelve years from the 
accrual of the action, or the last written acknowledgment, 
or the last payment of any part of the principal or interest. 

The strict right of a legal mortgagee is foreclosure and 
not sale. 

(2.) Sale 

{a.) By order of the Court. Under the Conveyancing Act, 
1 88 1, s. 25, on the request of the mortgagee, the 
court lias power to direct a sale on such terms as it 
thinks fit, even upon an interlocutory apjdication. 

Woolcy v. Caiman, 

(h.) Under power in mortgage deed. The surplus pro- 
ceeds after sale must be paid to persons who (but 
for sale) would have been entitled to redeem. 

A purchaser is not protected who has express notice 
that the selling mortgagee has not given to the 
mortgagor the requisite notice of sale. 

Selwyn v, GarfU, 

(c.) Under statutory power. By the 19th section of the 
Conveyancing Act, 1881, a power of sale (unless 
expressly excluded) is rendered incident to every 
mortgage of any property, where made by deedy after 
the mortgage-money has become due ; but by 20th 
section is not exercisable until after — 

(a.) Three months’ notice in writing, 
or (/8.) Some interest in arrear for two months, 
or (7.) Breach of some provision (other than pay- 
ment of money) in mortgage or Act. 

An equitable mortgagee by deed may sell under this 
section, but he cannot convey the legal estate to the 
purchaser. Re Hobson v. Howe, 
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(3.) Attornment clause. Formerly it was usual, when the 
mortgagor was in actual possession at the date of the 
mortgage, to insert therein an attornment clause, whereby 
the mortgagor attorned tenant to the mortgagee at an 
annual rent (generally equivalent to the interest), so as 
to give the mortgagee a power of distress. If the rent 
reserved exceeded the interest, the mortgagee could 
apply the surplus towards satisfaction of principal 
money. 

Under the Bills of Sale Act, 1 878, unless the mortgage 
deed containing an attornment clause be registered as a 
bill of sale, the mortgagee will not be able to avail himself 
of the attommout. lU Willis^ cx parte Kennedy, 

And as a bill of sale to secure money must be drawn 
in the statutory form provided by the Bills of Sale Act, 
1882, the attornment clause cannot in future be rendered 
available at all. A mortgagee who has actually dis- 
trained under an attornment clause will be liable to 
account like a mortgagee in possession. 

J71 re Stockton Iron Furnace Co, 
The mere insertion of an attornment clause in a 
mortgage which has not been put into operation, will not 
render a mortgagee liable to account as if he were in 
I)ossession. Stanley v. Grundy, 

The mortgagee exercising a valid attornment clause is 
in the position of landlord, so as to have power to dis- 
train on a stranger*s goods found on the premises. 

Kcarsley v. Phillips, 
When a mortgage contains a valid attornment clause 
the mortgagee may issue a specially indorsed writ for 
recovery of the mortgaged land, and proceed summarily 
for judgment under Order XIV. E.S.C. 

Dauhiz V. Lavington ; Hall v. Comfort, 

Gmerally, 

A mortgagee may, as a general rule, pursue all his remedies 
concurrently. Thus if he obtains part payment under the 
covenant or bond, he may go on with his foreclosure for non- 
payment of the balance. 

If a mortgagee selling under his power of sale obtains part 
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only of the money due, he may sue on the covenant for any 
balance. Budge v, Richene. 

To this general rule there is one exception, namely, the case 
of a mortgagee who forecloses first. If a mortgagee after fore- 
closure sues the mortgagor on his covenant or bond, he will 
by so doing open the foreclosure, and give the mortgagor a fresh 
right to redeem. Lockhart v. Hardy. 

He will also do so, if he receive any rents of the mortgaged 
property subsequent to the judgment for foreclosure (not being 
yet absolute) but before the day fixed for redemption. 

Webster v. Patteson. 

If a mortgagee after foreclosure has sold the estate, he will 
be restrained from suing the mortgagor, since he no longer 
retains the mortgaged estate in his power, ready to be 
redeemed. Palmer v. Hcndric. 

A mortgagee will in some cases be restrained from pursuing 
his remedies concurrently, c.g., if he has neglected to furnish 
proper accounts to the mortgagor, or refused a valid tender of 
moneys due on his security. 

When the mortgaged property consists of a railway or canal, 
the proper remedy of the mortgagee is to obtain the appointment 
of a receiver, and he will be restrained from foreclosure or sale. 

Where by the mortgage the equity of redemption is sub- 
jected to limitations diflerent from those subsisting prior to 
the mortgage, it will, unless a contrary intention be manifest 
from the deed, follow the limitations of the original estate. 
Thus in a mortgage of the wife’s estate by the husband and 
wife, reserving the equity of redemption to the husband and 
his heirs, the equity nevertheless results to the wife. 

Huntingdon v. Huntingdon. 

In any case the proviso for redemption should always be 
strictly followed. 


CHAPTER XVII. 

EQUITABLE MORTGAGES OF REALTY. 

Ak equitable mortgage — a mortgage recognised as such by 
equity only — ^may be created by a formal mortgage of the 
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equity of redemption, or by a written agreement whereby tlie 
property is charged or agreed to be made a security for the 
advance, or by a mere deposit of deeds without any writing. 

Notwithstanding the 4th section of the Statute of Frauds 
providing that “ no action shall be brought upon any contract or 
sale of lands unless the agreement or some memorandum or 
note thereof be in writing,*' a bare deposit of deeds has been 
lield to constitute an equitable mortgage, such deposit being of 
itself evidence of an agreement executed for a mortgage. 

llumll V. BusselL 

The statute was construed not to affect mere pledges of deeds 
to secure borrowed money, for courts of law would not assist 
a de])ositor to recover his deeds without payment of what was 
due, and to this, it is said, the doctrine owes its origin. 

JCcgs v. Williams. 

With regard to these mortgages by deposit note : — 

(I.) They carry interest at per cent., and extend to 
future advances, if such was the original intention. 

(2.) Deposit for purpose of preparing legal mortgage con- 
stitutes an interim equitable mortgage. 

(3.) If the deeds deposited are material to the title, it is 
sufficient, altliough all sucli are not deposited. In 
case of registration the land certificate must be de- 
posited. 

(4.) They are not a breach of a covenant against alienation, 
and ill the case of a lease the depositee is not liable 
on the covenants, and cannot be made to take a legal 
assignment. 

( 5 .) If made by a tenant for life, they affect his interest only. 

(6.) They have priority over subsequent legal mortgages 
made with notice. And the mere absence of the 
deeds is generally sufficient to affect the legal mort- 
gagee with notice, unless he has made bond fide 
inquiry after them, or can show that he has not 
been guilty of gross negligence with regard to them. 

Hewitt v. Loosemore, 

(7.) If an equitable mortgagee parts with the deeds to the 
mortgagor, he may be postponed to any subsequent 
dealings of the mortgagor therewith. 

Waldron v. Sloper ; Bice v. Bice. 
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Bemedics of EqtdiaMe Mortgagee of Eealty. 

The proper remedy is foreclosure, and not sale, in whatever 
way the mortgage is made. 

James v. James ; Backhouse v. Charlton. 

When, however, there is an agreement to execute a legal 
mortgage, a sale can be ordered. 

York Unio 7 i Banking Co. v. Astley, 

And if necessary an order can be obtained under the Trustee 
Act, 1850, vesting the legal estate in the mortgagee. He Jones. 

And even in the absence of such agreement a sale may now 
be ordered under sec. 25 of the Conveyancing Act, 1881. 

Oldham v. Stringer. 

Amongst the numerous objections to equitable mortgages, 
note : — 

(i.) They are subject to all the equities affecting the 
mortgagor, 

(2.) They are without the benefits afforded by the pro- 
tection of the legal estate. 

(3.) They cannot be enforced except through the court. 

(4.) They are in various ways liable to be postponed to 
subse(iuent incumbrances created without notice. 


CHAPTER XVIII. 

MORTGAGES AND PLEDGES OF PERSONALTY. 

A MORTGAGE of personal property has been defined as “ a trans- 
fer of the ownership itself, subject to be defeated by the per- 
formance of the condition within a certain time. 

“ A PLEDGE only passes the possession, or at most a special 
property, to the pledgee, with a right of retainer till the debt 
is paid or the engagement is fulfilled.’* {Sm. Man.^ 427.) 

* A Mortgage differs from a Pledge 

(i.) In their nature, as appears from definitions. 

(2.) In respect of remedies. 

(a.) If no time is fixed for payment, the pledgor has his 
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whole life to redeem, unless called upon by the 
pledgee, except in cases to which the Pawnbroker s 
Act, 1872, applies. 

(h.) Pledgors remedy is generally at law. 

(c.) Pledgee in general may neither sell nor submortgage 
without first demanding payment. 

(3.) The right of the pledgee is not complete without 

possession. 

* 

A Mortgage of llEALTY differs from a Mortgage or Pledge 
of Personalty 

(l.) As regards remedies. 

(a.) After condition broken, mortgagee or pledgee of 
personalty can sell upon due notice: he need not 
foreclose. 

{/;.) Before condition broken, pledgee can sell or sub- 
pledge and thereby bind the pledgor. 

(2.) As regards tacking. 

A more extensive right appears to be enjoyed in 
mortgages and pledges of personalty than of realty. 
There is no need to prove any distinct agreement 
for that purpose. 

A mortgagee of personalty may under special 
circumstances apply the surplus on a sale in satis- 
faction of a subsequent judgment debt, c.g.^ in case 
of mortgagor's bankruptcy under the “ mutual 
credit " clause of the Bankruptcy Act. 

(3.) As regards form. 

Mortgages of personal chattels must in all respects 
conform to the provisions of the Bills of Sale Acts, 
1878 & 1882. 

A pledge is not a bill of sale. Hilton v. flicker. 

It may be noted that a legal mortgage of a ship must be 
in tlie form prescribed by the Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104), and registered by the Registrar oi 
Shipping. The registered mortgagee has an absolute power o; 
sale. An unregistered mortgage is good generally against al 
persons except a subsequent duly registered mortgagee. Unde 
the Merchant Shipping Act, 1862 (25 & 26 Viet. c. 63] 
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equities may be enforced against mortgagees and owners of 
ships, just as agaiust mortgagees and owners of other personal 
chattels 


CHAPTER XIX. 

LIENS. 

A LIEN, as a general rule, gives a mere passive right of retainer 
or possession without any active right, and is thus distinguish- 
able from a mortgage or pledge. 

Lines, by their nature, or by giving rise to matters of account, 
are often involved in uncertainty, and thus become subjects of 
equity jurisdiction. They exhibit the following diversities - 
(i.) On goods either, 

(a.) Particular, confined to particular charge or during 
retention of possession by vendor. 

(h.) General, extending to general balance of accounts. 
(2.) On lands, commencing when possession delivered to 
purchaser. Lien for unpaid purchase-money. 

(3.) Solicitor’s lien, 

(a.) I’articular, on fund or property recovered ; which 
may be actively enforced under the 23 & 24 Viet, 
c. 127. 

(Z>.) General, on deeds and documents ; a passive pro- 
tection only, a mere equitable right to withhold 
from his client such things as have been intrusted 
to him as a solicitor, and with reference to which 
he has expended skill or labour. Tliis lien is 
commensurate only with the client’s right at the 
time of deposit, and extends merely to sums due to 
the solicitor as such and not to general debts. 

In re Galland. 

(4.) Banker’s lien. General, on securities deposited, extend- 
ing to general balance of account. 

Quasi liens are rights in equity equivalent to 
liens, such as legacies charged on land, vendor’s 
lien for advances for improvements, joint-tenant’s 
lien for costs of renewing lease. 

G 
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Liens exist at law as well as in equity, but it should be 
noted that liens in equity are wholly independent of the 
possession of the property, and are enforced by sale by order 
of court Under the Innkeeper's Act, 1878 (41 & 42 Viet, 
c. 38), innkeepers have a power of sale over goods left in their 
custody after six weeks' possession, upon giving due notice in 
TiOndon and local newspapers. 


CHAPTER XX. 

PENALTIES AND FORFEITURES. 

Whenever a penalty or a forfeiture is inserted in an instrument 
merely to secure tlM2 performance of some act or the enjoyment 
of some right or benefit, equity regards such performance or 
enjoyment as the principal, and the penalty or forfeiture as 
only accessory, and will give relief by ordering compensation 
in lieu. Slomcm v. Walter ; Feachey v. Somerset. 

The test as to whether relief wdll be given depends upon 
another question — Can compensation be made ? If so, relief 
will be afforded on payment of principal and interest, or ascer- 
tained damages, as the case may be. 

On the other hand, a person will not be allowed to avoid 
his contract by paying the penalty inserted to secure its per- 
formance. But where, by the contract, a person has an option 
to do one of two things, paying higher for one alternative than 
the other, he may do so. French v. Macede. 

As to whether a sum stipulated to be paid on breach of an 
agreement is a penalty or liquidated damages, the following 
rules have been laid down : — 

( I .) Smaller sum of money secured by larger — a penalty. 
(2.) Agreement to do several things, and one sum for 
breach of any or all, which sum would in some in- 
stances be too large, and in others too small — a 
penalty. The expressly stating the sum to be 
liquidated damages, and not a penalty, will make 
no difference. Kemhle v. Farren 

(3.) Where sum to be paid is proportioned to the exten' 
of the particular breach, or where damages on bread 
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of one or several stipulations cannot be measured — 
liquidated damages. 

(4.) Where only one event on which sum to be paid, 
and no means of measuring damage — liquidated 
damages. 

(5.) Mere use of either term is not conclusive. 

(6.) Equity leans towards construing sum to be a penalty. 

It may be noted that in the case of a mere money bond the 
obligee cannot issue a specially indorsed writ to recover the 
penalty. Tnther v. Caralampi, 


Forfeitures. 

The same general principles apply, except in cases of leases, 
as to which equity had power to relieve from forfeiture for 
nou-paymeut of rent, but apparently not for otlier breaches of 
covenant, e.g,^ to repair or insure. 

Under tlie 22 & 23 Viet. c. 35, equity had power to relieve 
against forfeiture for non-insurance, and now, by the Convey- 
ancing Act, 1881, s. 14, which applies to all leases whenever 
made, and notwithstanding any stipulation to the contrary, 
relief may be given upon such terms as the court thinks fit, in 
every case of forfeiture for breach, except — 

(a.) Covenant against assigning or underletting. 

(h,) Condition of forfeiture on bankruptcy or execution, 
(c.) Covenant to permit inspection in a mining lease. 

Tliis section does not apply to agreements for leases of which 
specific performance cannot be enforced. 

Swain v. Ayres ; Strong v. Stringer. 

No relief is afforded by equity against statutory penalties or 
forfeitures. 


CHAPTER XXL 

MARRIED WOMEN, 

At common law the husband on marriage became entitled to 
the rents and profits of the wife's realty during their joint lives ; 
and after issue born during his whole life, if he survived her, 
as tenant by the curtesy. He also became entitled to the 



93 


PENALTIES AND FOBFBITUKES. 


Liens exist at law as well as in equity, but it should be 
noted that liens in equity are wholly independent of the 
possession of the property, and are enforced by sale by order 
of court. Under the Innkeeper’s Act, 1878 (41 & 42 Viet, 
c. 38), innkeepers have a power of sale over goods left in their 
custody after six weeks* possession, upon giving due notice in 
London and local newspapers. 


CHAPTER XX. 

PENALTIES AND FORFEITURES. 

Whenever a penalty or a forfeiture is inserted in an instrument 
merely to secure the performance of some act or the enjoyment 
of some right or benefit, equity regards such performance or 
enjoyment as the principal, and the penalty or forfeiture as 
only accessory, and will give relief by ordering compensation 
in lieu. Slovian v. W alter ; Peachey v. Somerset. 

The test as to whether relief will be given depends upon 
another question — Can compensation be made ? If so, relief 
will be afforded on payment of principal and interest, or ascer- 
tained damages, as the case may be. 

On the other hand, a person will not be allowed to avoid 
his contract by paying the penalty inserted to secure its per- 
formance. But where, by the contract, a person has an option 
to do one of two things, paying higher for one alternative than 
the other, he may do so, FrcTich v. Macale. 

As to whether a sum stipulated to be paid on breach of an 
agreement is a penalty or liquidated damages, the following 
rules have been laid down : — 

(i.) Smaller sum of money secured by larger — a penalty. 
(2.) Agreement to do several things, and one sum for 
breach of any or all, which sum would in some in- 
stances be too large, and in others too small — a 
penalty. The expressly stating the sum to be 
liquidated damages, and not a penalty, will make 
no difference. Kemble v. Farren. 

(3.) Where sum to be paid is proportioned to the extent 
of the particular breach, or where damages on breach 
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of one or several stipulations cannot be measured — 
liquidated damages, 

(4.) Where only one event on which sum to be paid, 
and no means of measuring damage — liquidated 
damages. 

(5.) Mere use of either term is not conclusive. 

(6.) Equity leans towards construing sum to be a penedty. 

It may be noted that in the case of a mere money bond the 
obligee cannot issue a specially indorsed writ to recover the 
penalty. TiUher v. Caralampi. 


Forfeitures. 

The same general principles apply, except in cases of leases, 
as to which equity had power to relieve from forfeiture for 
non-payment of rent, but apparently not for other breaches of 
covenant, e.g.^ to repair or insure. 

Under tlie 22 & 23 Viet. c. 35, equity had power to relieve 
against forfeiture for non-insurance, and now, by the Convey- 
ancing Act, 1881, s. 14, which applies to all leases whenever 
made, and notwithstanding any stipulation to the contrary, 
relief may be given upon such terms as the court thinks fit, in 
every case of forfeiture for breach, except — 

(a.) Covenant against assigning or underletting. 

(&.) Condition of forfeiture on bankruptcy or execution, 
(c.) Covenant to permit inspection in a mining lease. 

Tliis section does not apply to agreements for leases of which 
specific performance cannot be enforced. 

Swain v, Ayres ; Strong v. Stringer. 

No relief is afforded by equity against statutory penalties or 
forfeitures. 


CHAPTEE XXL 

MARRIED WOMEN, 

At common law the husband on marriage became entitled to 
the rents and profits of the wife's realty during their joint lives ; 
and after issue born during his whole life, if he survived her, 
as tenant by the curtesy. He also became entitled to the 
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wife's personalty absolutely, subject to the necessity for reduc- 
ing her cboses in action into possession. 

The husband is said to have acquired this Interest in his 
wife's property in consideration of the obligation of maintaining 
her, which he undertook upon the marriage. Although the rule 
may have worked no practical wrong so long as this duty was 
duly performed, yet its injustice became manifest in cases 
where the husband failed to do so, or became bankrupt or 
otherwise impoverished, so as to leave his wife destitute, no 
matter how extensive a fortune he might have derived from 
her. As a result, equity began to recognise a right in a 
married woman to enjoy property apart from her husband, not- 
withstanding the common law doctrine that she was unable so 
to do, her very existence being deemed merged by the marriage 
in that of the husband. 

Fiustly, Of the Wife's Separate Estate. 

I. The Eqiiitallc doctrine of separate estate apart from Icgis- 
lation. 

The wife's separate estate may exist in property of every 
kind, and arises principally by — 

(i.) Ante-nuptial agreement. 

(2.) Special post-nuptial agreement or on desertion or by 
virtue of a separation deed. 

(3.) Absolute gift to wife’s separate use by husband. 

(4,) Absolute gift to wife by stranger. 

(5.) Wife's separate trading. 

(6.) Express limitation to separate use. 

In all eases of the kind it was usual to interpose trustees, in 
whom the legal property was vested ; indeed, such trustees were 
formerly considered indispensable ; but this has now long been 
settled not to be so. In the absence of trustees, the husband, 
in whom the legal estate vests, will be held a trustee thereof 
for the wife. 

No particular form of words is necessary so long as an 
absolute intention appears to exclude the husband's marital 
right. The words most usually adopted are “for her sole and 
aeparate use/’ or ** for her separate use ’’ only. 
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Married Womans Power of Disposition over Separate Estate. 

It has been laid down that ‘‘ a feme covert acting with respect 
to her separate property is competent to act in all respects as if 
she were a fenu sole** Pecueock v. Monk ; ITulme v* Tenant. 
(i.) As to personalty. She may dispose of it, whether in 
possession or in reversion, in the same manner in every 
respect as if she were a feme sole. Fettiplace v. Qorges\ 
(2.) As to realty. 

(a.) Life estates. She has the same power of disposition 
as if she were afeyne sole. 

(b.) Fee-simple or fee-tail estates. She cannot dispose of 
the legal estate without the concurrence of her husband 
and a duly acknowledged deed ; but it has now been 
settled that she may dispose of the equitable estate 
either by will or instrument inter rivos, without the con- 
currence of her husband and without acknowledgment, 
Taylor v. Meads ; Pride v. Buhh^ 
and whether trustees are interposed or not, 

Hall V. Waterhouse, 
wdiicli disposition will bar the husband's right to 
curtesy. 

(3.) As to all separate estate. 

(a.) It is liable for her breaches of trust, unless subject to 
a restraint against alienation. 

(h.) The savings of income are also separate estate, and 
she has the same power of disposition over them as 
over the capital. Gore y. Knight, 

(c.) The income, which she permits her husband to receive, 
cannot as a rule be recalled ; and even where she is 
entitled to an account, it is for one year only. 
id.) Upon her death without having exercised her power 
of disposition, the separate use drops off, and the pro- 
perty— 

1. If personalty, goes to the husband — 

Jure mariti, as to personal chattels and 
chattels real 

As administrcUor, as to choses in action. 

Proudley y. Fielder. 

2. If realty, goes to the wife's heir. 



t02 


MARETBD WOMEN. 


But since the Married Women^s Property Act, 1882, it 
seems that the husband must take out letters of administration 
to complete his title to personal chattels and chattels real. 

Property subject to a general power of appointment of a mar- 
ried woman actually exercised by her in favour of volunteers was 
formerly held not to be assets for payment of her debts, the rule 
being directly the reverse of that existing, in the case of a man ; 
the reason being the distinction which existed between separate 
estate and powers of appointment, the latter having been always 
recognised at common law. Apart from the Married Women's 
Property Act, 1882, this seems to be still the case; see 

Roper v. Doncaster , 

Which apparently overrules the cases of London Chartered 
Bank of Australia v. Lemprlere and Godfrey v. Harben, 

As regards debts contracted since 31st Dec. 1882, it seems 
the appointed property will be treated as assets by virtue of the 
Act, but this has not yet been definitely settled. 

Contracts of a Married Woman, 

Formerly a married woman could not contract so as to bind 
her separate estate. This disability has been removed by slow 
degrees. Thus her separate estate was held bound by — 

(i.) Instruments under seal. Eulme v. Tenant, 

(2.) Bills or notes. Mtcrray v. Barlcc, 

(3.) Ordinary written agreements. Picard v. Hine, 

(4.) Ordinary simple contracts even by imrol^ where it is 
clear that the married woman is contracting, not for her 
husband, but for herself. 

Matthewmans Case ; Johnson v. Gallagher ; 

Vaughan v. Vanderstegen, 

This last result was attained only after a prolonged 
struggle. The distinction drawn between written and 
verbal contracts is said to have arisen from viewing the 
engagements of a married woman as operating either as 
the execution of a power which could not be affected by 
parol, or by way of charge or disposition, which must be 
in writing. As soon as it was clear that such engage-, 
ments operated by way of contract and not of disposi- 
tion, all reason for the distinction vanished. 
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With regard to the liability of a married woman’s separate 
estate for her general engagements or contracts, note — 

(i.) Such engagements only bound separate estate belonging 
to her at date of entering into them. 

Pike V. Fitzgibbon ; Barber v. Oregson. 
(2.) They only bound separate estate not subject to restraint 
on alienation, and which so remained at date of judgment. 
(3.) The court has no power to restrain a married woman 
from disposing of her separate estate between dates of 
contract and judgment. lidbhmn v. Pickering. 

(4.) No personal judgment was made against a married woman, 
and she could not therefore be made bankrupt in respect 
of her separate estate. Re Ilcneage. 

(5.) Such engagements bound the cor^ms of her separate 
personalty, but only the rents and profits of her separate 
realty. Ilulme v. Tenant. 

Eut this restriction in respect of her realty does not 
seem to exist now. 

It may be noted that a claim against a married woman 
possessed of separate estate is capable of being barred 
by the Statute of Limitations. Hallet v. Hastings, 

Restraint on Anticipation, 

In order to protect a married woman's separate estate against 
the undue influence of her husband or others, equity allowed 
her to be restrained from anticipating or alienating it. 

Pybus V. Smith. 

Such a restraint is invalid in the case of a man, being void 
for repugnancy. Brandon v. Robinson. 

But is allowed to a married woman, since it is consistent 
with and in furtherance of the very object of a separate 
estate. It is not within the Perpetuity Rule. 

With regard to this restraint on alienation, note — 

(i.) It gives the married woman the present enjoyment of an 
inalienable estate independent of her husband. 

(2.) Separate estate, whether with or without restraint, exists 
only during coverture. 

(3.) It depends on, and is a modification of, separate estate, 
and has no independerU existence. 
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(4.) It is inoperative, or disatiaches during discoverture, but 
reattaches on every subsequent marriage if apt words are 
used. Tidlet v. Arnistronff. 

(5.) No particular form of words is necessary,- provided the 
intention be clear. Thus the words ** not to be sold or 
mortgaged ** have been held to be sufficient. 

Field V. Evans. 

But a right to receive “ with her own hands from time 
to time/'* or her receipts alone ''for what should be 
actually paid to be good discharges,” not so. 

Parkea v. White. 

(6.) When discovert, a woman may so deal with her estate 
as to determine the trust for her separate use, and thus 
acquire it unfettered by selling it and receiving the pur- 
chase -money. Wright v. Wright. 

(7.) Equity had no power to dispense with the restraint even 
for the benefit of the married woman. 

Pobinson v. Wheelwright. 

But the restraint did not prevent her barring an estate 
tail. Cooper v. Macdonald. 

When the fund to which a married woman is entitled 
for lier separate use without power of anticipation is in 
cmirt, it may be paid out to her during coveiture if 
such restraint is not a continuing one, but otherwise only 
the income will be paid to her, whether the fund is an 
income-bearing one or not. 

II. Legislative extensions of the doctrine of Separate Estate. 

Firsts The Divorce Acts. 

By the Divorce Act, 20 & 21 Viet. c. 85 (amended by 21 
& 22 Viet. c. 108, and 27 & 28 Viet. c. 44), a wife jiedi- 
dally separaied is deemed a feme sole as regards her property, 
and for purposes of contracts, torts, suing and being sued ; and 
in case of subsequent cohabitation she will hold her property 
to her separate use. Further, a wife deserted by her husband 
may obtain a protection order, whereby her earnings and sub- 
sequently acquired property would in effect belong to her for 
her Separate use. Moreover, by the 49 & 50 Viet. c. 52, a 



MABBIBD WOMEN. XO5 

deserted wife may summon her husband before the magistrates 
and obtain an order for maintenance against him. 

By the Matrimonial Causes Act, 1878 (41 Viet. c. 19), a 
judicial separation may in effect be decreed by order of a 
magistrate where husband is convicted of an aggravated assault 
upon the wife. 

Note that in equity, independently of these statutes, 
a deserted married woman is deemed to hold her subse- 
quently acquired property for her separate use. 

Sccondy The Married Womens Property Acts, 1870 and 1874. 

By the Act of 1870 (33 & 34 Viet. c. 93), which came into 
force on 9th August 1870, in effect — 

(i.) Wages and earnings of any married woman trading sepa- 
rately from her husband, acquired after the passing of the 
Act, and all investments thereof, were made her separate 
property. 

(2.) In the case of a woman mam'icd after 9th August 1870, 
personalty to 'whatever extent, and rents and profits of 
realty devolving upon her al intestato, and any sums not 
exceeding £200 coming to her under a deed or will, were 
made her separate property. 

. As to such real estate, she could not dispose of it except 
by deed acknowledged. Johnson v. Johnson, 

(3.) A married woman might, as against third parties, sue in 
her onm name for the recovery of her separate property, and, 
generally, have in her own name the same rights and reme- 
dies in respect of such property as if she were a feme sole. 
But a married woman could not be sued as 2, feme sole, 

Hancochs v. Lahlache ; Mrs, Roushfs Case, 
(4.) A woman married after 9th August 1870, possessing sepa- 
rate property, was made liable for the maintenance of 
her pauper husband and children. 

(5.) The husband of a woman married after 9th August 1870, 
was exempted from all liability for her ante-^nuptial debts, 
and she was made exclusively liable therefor to the extent 
of her separate property. 

Prior to this enactment, a man by marriage rendered 
himself liable for all his wife’s ante-nuptial debts, a 
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liability, however, which ceased on the wife’s death, 
except the husband took out administration to the 
wife’s choses in action. Heard v. Stamford. 

By the Act of 1 874 (37 & 38 Viet. c. 50) this provision was 
repealed so far as any woman married after 30th July 1874 
was concerned, and it was provided that the husband and wife 
inight be sued jointly for any such debts, but that the husband 
should only be liable therefor (or for his wife’s ante-nuptial 
torts) to the extent of any property of the wife in which he 
had acquired an interest by the marriage. 

Third, The Conveyancing Act, 1881. 

By the 39th section of this Act the court may, where it 
appears to be for the benefit of a married woman, with her con- 
sent, make a judgment or order binding her separate property, 
notwithstanding she is restrained from anticipation. 

The consent need not be given by an acknowledged deed. 

If harassed by her creditors, the court will remove the 
restraint on the request of a manied woman, so as to enable 
her to pay her debts. Hodges v. Hodges. 

The court will not remove the restraint, where, by so doing, 
there is a risk of the life-interest being forfeited. 

Kino V. Pickard. 

Independently of the Married Women’s Property Act, 1882, 
tlie court has no jurisdiction to charge tlie costs of an action 
improperly instituted by a married woman upon the future 
income which she is restrained from anticipating. 

Ellis V. Johnson. 

Fourth, The Married Women's Property Act, 1882. 

This Act (45 & 46 Viet c. 75) came into force on ist 
January 1883, and repealed the Acts of 1870 and 1874, with- 
out prejudice, however, to any acts, rights, and liabilities done, 
acquired, or incurred thereunder. 

Under tliis Act 

(i.) All property whatsoever, whether real or personal, in- 
cluding the wages and earnings of any separate employ- 
ment, belong to a married woman as her separate pro- 
perty, provided, in the case of a woman married — 
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(a.) On or after ist January 1883, it belongs to her at 
time of marriage or comes to her afterwards. 

(6.) Before ist January 1883, her title to it accrues 
after that date. 

(2.)^ Deposits, consols, Government annuities, stocks, shares, 
debentures, &c., standing in or transferred into the sole 
name of a married woman, or her name jointly with that 
of any other person than her husband, are to be deemed 
her separate property in the absence of proof to the con- 
trary, and any liability in respect thereof will be inci- 
dent to her separate estate only, and not attach to her 
husband. Investments made in fraud of the husband or 
his creditors will be deemed to remain Im property. 

Formerly investments of capital, the separate estate 
of a married woman, did not always remain her sepa- 
rate property, Wright v. Wright, 

but under this section they will always be so. 

(3.) A married woman may hold and dispose of her separate 
property without the intervention of trustees, and in re- 
spect and to the extent thereof is capable of contracting, 
and of suing and being sued, either in contract or tort 
or otherwise, as if she were a feme sole, and without her 
husband being made a party to any proceeding by or 
against her ; and her contracts are prima facie binding 
on the separate property belonging to her, either at the 
date of or subsequent to the contract. Sec, i, 

(a.) It is generally presumed that a married woman is, by 
virtue of this Act, able to convey even the legal 
estate of her separate real estate without the con- 
currence of her husband and without an acknow- 
ledged deed. 

(6.) The Act expressly provides that nothing therein 
contained shall interfere with or render inoperative 
any restraints on alienation. The separate property 
of a married woman which is subject to restraint is 
therefore placed beyond the reach of her creditors ; 
e.g,, a receiver cannot be appoin^d in respect of 
it, even after the death of her husband, when the 
debt was contracted during covertilre. 

Beckett v. Tdsker, 
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(<7.) A married woman is, for the future, rendered liable 
upon all her contracts to the extent of her separate 
property, contracting a proprietary liability. 

Scott V. Moidey, 

In order that her contracts may bind separate 
property acquired subsequently to the contract, it is 
absolutely necessary for her to have ^ne separate 
property at the time of entering into the contract, 
and the ontis of proving this is on the plaintiff. 

Deakin v. Lakin ; Palliser v. Gumey, 
A married woman may enter into a contract with 
her husband. Butler v. Butler, 

(rl.) The husband, notwithstanding this provision, remains 
liable for the post-nuptial torts of his wife ; 

Seroka v. Katterherg^ 
but is not liable to be sued by her for a defama- 
tory libel. Beg, v. Lord Mayor of London, 

(f!) This provision only applies to property acquired 
during the coverture, and so, property acquired after 
or in consequence of the husband's death, does not 
pass under will executed during his lifetime. 

In re Price , Stafford v. Stafford, 
(/.) The Act does not enable a married woman to dispose 
of property by will in cases where she is prohibited 
by statute from so doing. Clements v. Ward, 

(g,) Final judgment under It.S.C. Ord. XIV. may now 
be signed against a married woman if she has sepa- 
rate property, and after judgment a receiver can be 
appointed of her separate property which is not sub- 
ject to restraint on alienation ; Gunston v. Maynard, 
But the statement of claim must show that she had 
separate property at the date of the contract. 

Tetley v. Griffiths. 

(A.) It will be observed the rule laid down in Pike v. FitZ’- 
gibbon as to non-liability of after-acquired property 
{ante p. 103) is now reversed, in respect of con- 
tracts entered into subsequently to the Act, 

Tumhidl V. Foreman. 

(4.) A married woman, trading separately, may be made, a 
bankrupt in respect of her separate property as if she 
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were a feme sole. But she cannot be made bankrupt 
unless sbe is trading separately. 

Re Qardiner^ ex parte Coulson. 

A general power of appointment vested in her will not 
pass to her trustee in bankruptcy, as it is not deemed 
included under the term ‘‘separate property;” nor can 
she be ordered to exercise such a power in favour of the 
trustee under sec. 44 of the Bankruptcy Act, 1883, 

Re Armstrong. 

But property settled to her separate use without re- 
straint on alienation passes to the trustee in bankruptcy. 

Re Onslow, 

A committal order under the Debtors’ Act, 1869, can- 
not be made against a married woman, even after proof 
of means, as a judgment against her is not a personal 
one, but only a charge on her separate estate ; 

Draycott v. Harrison, 

Although she may be carrying on a trade separate from 
her husband. Scott v. Morley ;,Downc v. Flctclier, 

(5.) A married woman may be an executrix, administratrix, 
or trustee without the consent or concurrenpe of her hus- 
band, and in that capacity sue or be sued and transfer 
property and will be alone liable for her breaches of 
trust and devastavits, unless her husband has intermeddled. 

The husband, therefore, need not be a party to the 
administration bond where his wife is administratrix. 

Re Ayres, 

( 6 .) A woman viairied after 31st December 1882 is liable 
for her ante-nuptial debts, contracts, and torts, and the 
husband will only be liable for them to the extent of any 
property he may have acquired through his wife. 

(7.) A married woman has the same remedies, civil or criminal, 
for the protection of her separate property as if she were a 
feme sole, in enforcing which husbands and wives are com- 
petent witnesses against each other. But no criminal pro- 
ceedings can be taken by husband or wife against the other 
except when living apart, nor even then, in respect of any 
act done whilst living together, unless done at the time of 
desertion. 

It having been decided in Reg. v* Brittleton that 
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although in a criminal proceeding under the Act by a 
wife against her husband she was a competent witness 
against him, but that in a similar proceeding by a 
husband against his wife his evidence against her 
was inadmissible, it has been enacted by the Married 
Women^s Property Amendment Act, 1884 (47 & 48 
Viet. c. 14), that in any such criminal proceedings the 
husband and wife shall be competent witnesses, and, 
except where defendant, compellable to give evidence. 

(8.) A married woman, to the extent of her separate property, 
is liable for the maintenance of her pauper husband, chil- 
dren, and grandchildren ; but the husband is not relieved 
from his primary responsibility. 

(9.) A policy of assurance may be effected by either husband 
or wife on the life of the husband for tlie separate use of 
tlie wife, or so as to create a trust for wife and children. 
The wife may also insure her own life for the same pur- 
])ose. If fraudulent against creditors, tliey will be so far 
void. 

(10.) Existing and future settlements and the operation of re- 
straints upon alienations are not affected by the Act, so 
an agreement made before the Act, to settle after-acquired 
property of the wife not given to her separate use, will 
still include property not given to her separate use, but to 
which she is entitled under the Act as her separate pro- 
]ierty. Stoiior's Tmsts, 

P>ut no restraint against alienation imposed by a woman 
upon herself shall be valid against her ante-nuptial debts ; 
and settlements that would be fraudulent against creditors 
if made by a man will be equally fraudulent against her 
creditors. 

(i I.) A married woman becomes “discovert** within the mean- 
ing of the Statute of Limitations (21 Jac. i, c. 16) at the 
date of the commencement of the Married Women’s Pro- 
perty Act, 1882. Lowe V. Fox, 

Secondly, Pin-Money and Pakaphernalia. 

I. Pin-money. 

Pin-money has been defined as a yearly allowance settled 
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upon the wife before marriage for the purdiase of dothes or 
ornaments, or otherwise for her separate personal expenditure 
suitable to her husband’s rank. 

It presents the following peculiarities, to explain which the 
object for which it is given must be remembered. The wife 
can claim — 

( I .) Only one year's arrears on her husband’s death. 

(2.) All arrears where it appears that she has complained and 
all has been promised. 

(3.) No arrears where the husband has paid for all her apparel 
and private expenses. 

(4.) Her executors can claim no arrears. Howard v. Highy. 
11 . Paraphernalia. 

The wife’s paraphernalia (irapacpepvrj), things to which she 
is entitled, over and above (Trapa) her dower ((pepvrj), consist of 
apparel and ornaments suitable to her rank and condition, 
given to her as ornaments of her person. With regard to para- 
phernalia note — 

(i.) Jewels and trinkets (except old family jewels) given to 
wife by husband are generally considered as parapher- 
nalia. 

(2.) Gifts to the wife by a relation or friend, before or after 
marriage, will he considered gifts to her separate use. 

(3.) Wife cannot dispose of it during husband s lifetime ; 
although the husband may do so by act inter vivos, but 
not by will. 

(4.) It is subject to the husband’s debts, but assets will be 
marshalled in the widow’s favour so as to rank her claim 
next to creditors. 

(5.) Where husband pledges it, the wife can claim to have it 
redeemed out of his personal estate. 

Thirdly, The Wife’s Equity to a Settlement and her 
Eight of Survivorship. 

By the marriage the husband becomes prima facie entitled to 
all Ms wife’s personal property not being separate property. 
Where, however, being unable to recover at law, the husband 
was compelled to resort to equity in order to obtain the pro- 
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perty, equity would only lend its aid and allow him to receive 
subject to his making a fair settlement on the wife out of it ; 
that is to say, subject to the wife’s equity to a seMlemmt^ unless 
indeed she had waived it or was otherwise debarred. 

This equity to a settlement does not depend upon any right 
of property in the wife, for the amount is in the discretion of 
the court, and can only be claimed for herself and children. It 
arises from the maxim, He who seeks equity must do equity ; ” 
the court refusing its aid to the plaintiff husband till he has 
made proper provision for his wife. 

The right of the wife, which was originally against the hus- 
band only, was extended to his trustee in bankruptcy and to 
purchasers from him for valuable consideration. Finally, it has 
been cstablislicMl that the wife may actively assert her right as 
plaintiff, ElibanJi v. Montolicu, 
The wife’s right was only recognised, as a general rule, in 
respect of property of an equitable nature, to the entirety of 
which the wife would not have been entitled by survivorship, 
AND which there was a possibility of the husband obtaining 
wholly for himself. Thus in respect of 

(I.) Leaseholds — wife had an equity out of her cquitcMe, but 
not, as a rule, out of legal interest therein. 

» Hanson v, Keating ; JDoxall v. BoxalL 

(II.) Pure personalty — of a legal nature, wife had no equity ; 
but where of an equitable nature, if 
(i.) An absolute interest, wife had an equity which, as has 
been stated, prevailed against purchasers from her 
husband. 

( 2 .) A mere life interest, the wife had no equity as a general 
rule, for no provision in such a case could be made for 
her children ; that is to say 

(a.) While husband properly maintained his wife, she had 
no equity. 

(6.) On his failure so to do, her equity arose. 

(c.) rurchaser not bound to inquire as to maintenance, 
and wife had no equity against a purchaser without 
notice previous to husband’s desertion or bankruptcy, 
(d) Wife had an equity against trustee in bankruptcy, 
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for such trustee had notice a: hypotktd that husband 
"was incapable of maintaining wife. EUiot V. CordelL 
(€.) No equity arose in respect of arrears of income. 

Be Carre Trusts. 


(III.) Eealty. 

(i.) Of inheritance — whether of a legal or an equitable 
nature — wife had no equity, because she had something 
better, namely, the estate itself, the equity attaching 
on what the husband takes in right of the wife, not 
what the wife takes in her own right. 

Life Association of Scotland v. SiddalL 
(2.) Life estate, wife had an equity — if of an equitable 
nature, but not if legal. 

Sturgis v. Champneys ; Wortham v. Pemherton. 

The equity of the wife might be defeated by alienation in 
the following manner : — 

(I) As to realty — married woman might validly alienate by 
means of a duly acknowledged deed, with the concurrence 
of her husband, whatever its nature. 

3^4 Will. IV. c* 74 ; 8 cfe 9 Viet. c. 106. 

Tuer V. Turner ; Briggs v. Chaniherlain. 

(II.) As to personalty — if in possession,, husband might dispose 
thereof ; but if in reversion, the power of disposition (ex- 
cept so far as Malins* Act, 20 & 21 Viet. c. 57, applied) 
was in abeyance, and the court bad no power to assist 
such a disposition. The wife's choses in action belonged 
to the husband or bis assignee, if, and only if, he reduced 
them into possession. Thus — 

The wife, if she survived her husband, became 
entitled, by right of survivorship, to all her equitable 
reversionary interests in personalty which the husband 
had not reduced into possession, and no disposition 
thereof made by husband or wife, or both, was of any 
avail to defeat this right. 

Purdew v. Jackson ; Whittle v. Penning. 
The wife had no equity to a settlement of rever* 
sionary interests whilst they continued reversionary. 

H 
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For her equity only arose when the fund was ready 
to be reduced into possession, being in fact a right 
attached not upon the property, but upon the right to 
receive it. The right existing in respect of rever- 
sionary interests is. a right of survivorship, and not to 
an equity. 

The possible effects, therefore, of an assignment by 
the husband of the wife’s reversionary interest were — 
(i.) If husband died before wife and before rever- 
sionary interest fell in, purchaser took nothing. 
(2.) If it fell in during their joint lives, purchaser took 
it subject to wife’s equity. 

(3.) If wife died before husband, and then it fell in, 
purchaser took it absolutely. 

The question of what amounted to a reduction into 
possession depended on the circumstances of each case, 
but a mere assignment was not sufficient, 

Homsly v. Lee^ 

nor transfer by husband of title-deeds where his wife 
was equitable mortgagee; but an order of court to pay 
wife’s income to a receiver has been held to be sufficient. 

Tidd V. Lister. 

By Malins* Act (20 & 21 Viet. c. 57), however, it was 
provided that — 

(i.) A married woman might, with the concurrence of her 
husband, by deed acknowledged, 

(a.) Dispose of her reversionary interest in personalty. 
(6.) Release her equity to a settlement out of personalty 
in possession. 

(2.) The Act has no operation where 

(a.) Interest of married woman is acquired under her 
marriage settlement, or by an instrument made 
hefore 3 1 st December 1857. 

(&.) Married woman is restrained from alienation. 

The settlement to which a wife’s equity extended must have 
been made on wife and children, notwithstanding the right of 
the wife to waive it and thus deprive her children. !]^uity 
recognised no original right in the children to claim any 
settlement. Note, therefore — 

(i.) During her life, wife (unless an infant) might waive her 
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right at any time before the settlement was completed. 
After completion children’s right was established. 

(2.) After wife's death, if she died — 

(a.) Before asserting her equity by action, '1 p.-ij 1 . 
h.) After action brought, but before judg- >- ^ 

Mnt, ' ) "8>“- 

(c.) After judgmeDt, children’s right established. 

(d.) Apart from the judicial proceedings, if the husband 
was bound by contract, children’s right could be 
enforced. 

The wife’s equity might be defeated involuntarily, as well as 
voluntarily waived by her, viz. — 

(i.) By receipt of fund by husband or his assignees. 

Murray v. Mibank, 

(2.) Where wife’s ante-nuptial debts exceeded the fund. 

(3,) Where adequate settlement already made on wife. 

(4.) By wife living in adultery apart from husband, unless 
he also was doing so, 

(5.) I^y wife’s fraudulent suppression of her coverture. 

In re Lushes Trust 

As to the amount of settlement, the general rule was for one 
half to be settled on wife and children ; but where fund was 
very small, or the husband had deserted his wife and did not 
maintain her, the whole of it was settled. Where, however, 
the husband was solvent and maintaining the wife, the court 
would only settle the fund so as to give the wife a chance of 
taking it by survivorship. In framing a settlement, the court 
directed the ultimate limitations, in default of issue, to be 
to the husband absolutely, whether he survived his wife 
or not. 

With regard to the validity of settlements made in considera- 
tion of the wife’s equity, note — 

(i.) A settlement made by husband after reduction of property 
into possession must conform to 13 Eliz. c. 5. As to the 
effect of the Bankruptcy Act, 1883, vide antCy p, 19. 

(2.) A settlement ordered by the court will be supported as 
based on valuable consideration. 

(3.) A settlement made by husband of property vested in trus- 
tees, on their refusing to part with it, is also good. 

The whole of this section dealing with a wife’s equity to a 
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settlement and her right of suirivorship must be read suIh 
ject to the operation of the Married Women’s Property Act, 
1882, the general effect of which has been already set forth. 
Practically, therefore, the wife’s equity to a settlement is now 
obsolete, or rapidly becoming so ; for it is clear that the equity 
attaches upon what the husband takes in right of the wife and 
not upon what the wife takes in her own right, and only 
those interests of a married woman falling into possession 
on or after ist January 1883, and her title to which accrued 
before that date, nre excluded from its operation. A rever- 
sionary interest which became vested in a married woman 
before, although falling into possession after, the Act, does 
not belong to her as separate property under the Act. 

Reid V. Reid, 


Fourthly, Settlements in Derogation of 
Marital Rights. 

The former rule being that a husband upon marriage became 
thereby entitled to her property, any acts done by her secretly 
or in fraud of these marital rights, so as to disappoint the just 
expectations of her husband, were deemed null and void. 

Strathmore v. Bowes, 

The following points were established : Alienations or settle- 
n^ents made by a woman in the course of a treaty for marriage 
were deemed fraudulent and void against the husband. 

(i.) If made without his knowledge, of property to which 
she had represented herself to him as entitled. 

(2.) If made without his knowledge, although he did not 
know her to be possessed of the property aliened. 

Goddard v. Snow, 

(3.) If made secretly, although meritorious. 

(4.) If, and only if, made during treaty of marriage with 
him. Strathmore v. Bowes. 

($.) If, and only if, he had no notice thereof before marriage. 
They were, however, not void 

(1.) Against a purchaser for valuable consideration without 
notice. 

{ 2 .y Against the husband, who had seduced the wife before 
marri^. Taylor v. Pttyh, 
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This branch of the law has been rendered obsolete by the 
operation of the Married Women's Property Act, 1882, under 
which it appears that no alienations made by a woman during 
a treaty of marriage, although both voluntary aud secret, can 
(unless under very exceptional circumstances) be in derogation 
of marital rights, such rights having been practically abolished 
by the Act, 


CHAPTER XXir. 

INFANTS. 

Guardians, 

(i.) Natural guardian. The father is the natural guardian 
of his infant children; but the mother is the natural 
guardian of her illegitimate infant child. 

By the Custody of Infants Act, 1873 (36 Viet. c. 12), 
the court may, on her application, grant to the mother 
the custody of her infant children until they attain the 
ages of sixteen, where that is for the lenejit of the infants. 
This Act extended the operation of Talfourd's Act 
(2 & 3 Viet, c, 54), which only empowered the court 
to give the mother the custody of infants under seven. 

By the Guardianship of Infants Act, 1886 (49 & 50 
Viet, c. 27), the mother is constituted the guardian of her 
infant children if she survive their father, either alone or 
jointly with any guardian appointed by the father. 

(2.) Testamentary guardian. By 12 Car. II. c. 24 the father 
may by deed or will appoint a guardian for his infant 
unmarried children. But not by will if he is himself a 
minor, for under the Wills' Act (i Viet. c. 26) the will of 
a minor is void. And by the Guardianship of Infants 
Act, 1886, the mother may by deed or will appoint a 
guardian of her infant unmarried children to act after the 
death of herself and the father, either alone or jointly with 
any guardian appointed by the father. 

(3.) Guardian appointed by stranger standing in loco parerUis 
cannot be set aside by the father, who has thus waived his 
own natural rights. 



INFANTS. 


tl8 

(4.) Guardian appointed hj the court. The protection of infants 
belonged to the Crown as parens patrice. This prerogative 
was delegated to the Court of Chancery, and the jurisdic- 
tion is exercised in Chancery as a branch of its general 
jurisdiction. Eyre v. Shaftesbury^ 

By the Judicature Act, 1873, s* 34 » the wardship of 
infants and the care of infants* estates is assigned to the 
Chancery Division exclusively. 

An infant who is under a guardian appointed by the 
court is a ward of court, and the guardian is considered 
to be an officer of the court. The commencement of an 
action in the court relative to an infant’s person or estate, 
or the making an order for maintenance on summons at 
chambers, or under the 36 Viet. c. 12, constitutes the 
infant a ward of court. But an infant is never consti- 
tuted a ward of court unless possessed of some property, 

Wellesley v. Beaufort, 
The court may appoint a guardian, even if the child be resi- 
dent abroad, and has no property here. In re Willoughby, 
The court exercises jurisdiction over all guardians, and will 
even remove a father from being guardian where there is any 
serious and proximate danger to the infants arising from his 
guardianship, e,g., where he is insolvent or neglecting their 
education, upon the principle that prevention is better than 
cure. Wellesley v. Wellesley, 

A divorced father may be declared unfit to continue the 
guardian of his children. Skinner v. Skinner, 

And under the Guardianship of Infants Act, 1886, any 
Division of the High Court may, if satisfied that it will be for 
the welfare of the infant, remove any guardian and appoint 
another in his place. 

The guardian selects the mode and place of education of his 
ward. Hall v. Ball, 

But the infants must be brought up in the religion of their 
father^ irrespective of their guardian, however appointed, 

In re Scanlan, 

Unless father has indicated otherwise. In re Agar Ellis, 
A guardian on taking a ward of court out of the jurisdiction 
must give security : and in deciding whether leave should be 
given, the court must consider — 
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(i.) Whether it is to the interest of the ward. 

(2.) What security there is that the order of the court 
will be obeyed. In re CaUaghan.' 

A guardian must not change the nature of the property ex- 
cept when such change is necessary for the benefit of the infant, 
for such conversion may not only affect the rights of the infant, 
but also the relative rights of his representatives. Where con- 
version is allowed, the representatives who would have taken 
before the change still take notwithstanding the change, if, but 
only if, the infant dies under age, 

Foster v. Foster ; Jackson v. Talbot. 

With regard to Wards of Courts^ note — 

(i.) Ward must not marry without permission of the court, 
notwithstanding parents or guardians may be living. 
Persons conniving at such a marriage will be guilty of 
contempt of court, even if ignorant that the infant is 
a ward. 

(2.) Guardian on being appointed must give recognisance that 
ward shall not marry without leave of the court. 

Eyre v. Shaftesbury. 

(3.) The court will restrain by injunction an intended improper 
marriage, and also communications from admirers. 

(4.) Upon a marriage with consent, a settlement must be made, 
to be approved by the court. 

(5.) A ward who has ceased to be so by coming of age, and 
wishes to waive a settlement, will be protected by the 
court if possible. 

Under the Marriage Act (4 Geo. IV. c. 76) a settle- 
ment may be decreed where infant has married with- 
out guardian^s consent. 

Under the Infants' Settlement Act (18 & 19 Viet, 
c. 43) binding settlements may be made by infants of 
their property with the leave of the court, where such 
infants are not under twenty if male, or seventeen if 
female. 

The father is bound to maintain his children irre- 
spective of any property belonging to them, but where 
he is not able to give them an education suitable to 
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the fortune they expect, maintenance wfll be allowed. 
He will always be entitled to an allowance for main- 
tenance when there is an express contract to that effect. 

Thompson v. Orijffin. 

Under the Married Women’s Property Act, 1882, a 
married woman possessed of separate property is bound 
to the extent thereof to maintain her children, but 
not so as to relieve her husband from his primary 
liability. 

In allowing maintenance the court almost always 
confines it to the income of the fund. Eegard will 
be had to the condition of the family, and a liberal 
allowance will be made where parents are in distress, 
or other children are numerous and destitute. In all 
such cases it is the infant's benefit alone which is 
considered. 


CHAPTER XXIII. 

LUNATICS, IDIOTS, AND PEKSONS OF UNSOUND MIND. 

Although the Court of Chancery is the legal guardian of 
infants, it is not the curator of the person 'or estate of a person 
mn compos mentis. Beall v. Smith. 

The jurisdiction in lunacy was originally vested in the Court 
of Exchequer on its revenue side, from which it was early 
transferred to the Lord Chancellor, and subsequently vested in 
the Lords Justices concurrently with the Lord Chancellor. The 
Judicature Acts preserved to the Lords Justices not only their 
jurisdiction in lunacy, but also their original jurisdiction in 
Chancery. An appeal from their tribunal, therefore, lies not 
to the House of Lords, but to the Judicial Committee of the 
Privy CounciL 

Unsoundness of mind,j!?er se^ gives equity no jurisdiction 
whatever. It is not by reason of such incompetency, but 
in spite of it, that equity exercises its jurisdiction, and 
idter inquisition found, proceedings in Chancery would 
be a contempt on the lunacy jurisdiction. The committee 
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of a person non compos is an oflBcer of the Court of Lunacy 
only, and must act under its direction even in making 
applications to the Court of Chancery. 

Beall V. Smith ; Vane v. Vane. 

The allowance made for the maintenance of a lunatic is in 
the discretion of the court, and occasionally the near relations 
of the lunatic are indirectly benefited, as in the case of 
infants. 

The court will only allow the conversion of a lunatic's 
property where the change wdll be for the benefit of the 
lunatic himself ; his interests alone will be consulted, and 
his representatives must take the fund according to its 
actual state. Oxendon v. Compton, 

But as a rule the court protects the rights of the repre- 
sentatives. 

In respect of the maintenance of a person of unsound mind 
not so found, the Chancery Division has an original juris- 
diction. Vane v. Vaiic ; In re Tucr. 
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PART III— THE ORIGINALLY CONCURRENT 
JURISDICTION. 

The concurrent jurisdiction of equity extended to cases where, 
although some remedy, yet no plain, adequate, appropriate, and 
complete remedy existed at law, and the aid of equity was 
invoked to give the exact relief required. Under the Judi- 
cature Acts the jurisdictions at law and equity are throughout 
concurrent ; but notwithstanding this, the Chancery Division 
is still the appropriate jurisdiction in cases where, previous to 
those Acts, relief would have been sought in equity. 

The concurrent jurisdiction embraces two branches. Cases 
in which — 

Firstly, The ground of action itself constitutes the prin- 
cipal foundation for the jurisdiction, viz., accident, 
mistake, fraud. 

Secondly, The peculiar remedies afforded by equity consti- 
tutes that foundation, viz., suretyship, partnership, 
account, set-off, specific performance, injunction, and 
the like. 


CHAPTEE I. 

ACCIDENT. 

Accident, as remediable in equity, may be defined to be an 
unforeseen and injurious occurence, not attributable to mistake, 
neglect, or misconduct. {Sm. Man. 44.) 

To give equity jurisdiction, there must be or have been no 
adequate remedy at law, and the party must have a conscientious 
title to relief. Note, Equity does not lose the jurisdiction it has 
always possessed merely because common law courts have been 
empowered to relieve. 
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Firstly, Equity will give relief against accident in cases of — 

(I.) Lost and destroyed documents. 

.(II.) Imperfect execution of powers. 

(III.) Erroneous payments. 

(L) Lost and destroyed documents. 

(i.) Lost bonds or other documents under seal. 

There was originally no remedy at law, because there 
could be no prof ert and oyer of the instrument. Further, 
equity alone could grant adequate relief by requiring 
an indemnity. When discovery only without relief was 
sought, equity would grant it without any affidavit of 
loss or offer of indemnity. 

(2.) Lost title-deeds. 

The mere loss of a deed does not give equity juris- 
diction, for law gave and gives relief. There must be 
in addition special circumstances irremediable at law. 
Thus, where it was uncertain whether title-deeds were 
lost or destroyed, or where no remedy could be had at 
law without profcrt of the deed, equity gave relief. 

(3.) Lost negotiable instruments. 

Here the proper remedy was in equity, because no 
remedy originally existed at law ; and further, equity 
possessed the power of ordering an indemnity. The 
plaintiff should offer a sufficient indemnity before 
suing. By the Common Law Procedure Act, 1854 
(17 & 18 Viet. c. 125), courts of law are empowered 
to order the loss not to be set up, and to give an in- 
demnity. But equity is not thereby deprived of its 
jurisdiction. East India Company v. Boddam. 

(4.) Lost non-negotiable instruments. 

Here equity has jurisdiction, but it is doubtful 
whether there is a legal remedy. 

The Bills of Exchange Act, 1882, specially provides 
for the case of lost bills and notes. 

(S .) Destroyed negotiable and non-negotiable instruments and 
^nds. 

Ho relief is given in equity, because there is an 
adequate remedy at law;. Wright v. MaMone. 
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(II.) Imperfect execution of powers. 

(i.) Defective execution of simple powers. 

Equity will give relief in these cases in favour of 
(a,) Turchaser, including mortgagee, 

(&.) Creditor, 

(c.) Wife, 

(d.) Intended (but not actual) husband, 

(e.) legitimate (but not natural) child, 

(/.) Charity, 

where, but only where, the defect is not of the very 
essence of the power, or not made irremediable by 
statute, equity will supply the want of a seal or 
witness, or allow an execution by will which should 
have been by deed but not vice versd. 

Tollcit v. TolletL 

(2.) Unexecuted power-trusts. 

Equity gives no relief in the case of ?ion-execution 
of powers, except where 
(n.) Execution is prevented by fraud. 

(6.) Power is coupled with a trust. 

Hardiiig v. Glynn. 

Trusts are always, but powers never, im}}cmtive ; conse- 
quently where a trust-power is left wholly unexecuted 
equity will relieve. 

(III.) EiToneous payments. 

(i.) In the case of accidental payments by executors or 
administrators acting in good faith, equity afforded 
protection ; but there was originally no relief at law. 
(2.) On bankruptcy of master, a minor apprentice could 
recover in equity a proportionate part of premium 
paid. This is now provided for by the Bankruptcy 
Act, 1883, s, 41. 

Secondly, no relief will be given in equity against accident 

(L) In matters of positive contract. 

For injury is not ur^foresemy and might have been 
provided for; thus no relief is given from an absolute 
covenant to pay rent or to repair where the demised 
premises are destroyed. 
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(IL) In contracts where parties equally innocent 

(III.) Where accident arose through gross neglect of party 
seeking relief. 

(IV.) Where party seeking relief has no vested right, but a 
mere expectancy only. 

(V.) Where party seeking relief has no greater title to pro- 
tection of the court than the party against whom relief 
is sought, r.y., a bona fide purchaser for value without 
notice. 


CHAriER ir. 

MISTAKE. 

A MISTAKE, as remediable in equity, may be defined to be an 
act which would not have been done, or an omission whicl^ 
would not have occurred, but from .ignorance,., forgetfulness) 
in^vertence/ mental incompetence^ surprise* piisplaced confi-' 
dence, or imposition. {Sm, Man. 53,) 

Mistake is either in respect of law or of fact Equity can 
relieve against mistakes in law as well as against mistakes 
in fact, if there be any equitable ground for such relief. 

I. Mistake of Law. 

It is a general rule both at law and equity that ignorance 
of law is no excuse, the maxim being, Jgnorantia legis hand 
excvsat. 

This maxim, however, only applies to the general law of 
the country, and not to a mere private right. 

Cooper V. Phipps, 

Accordingly money paid under a mistake of law may, in 
general, be recovered back. Ex parte Jamel 

Belief will be given, notwithstanding this rule, where 

(i.) A party acts under ignorance of a plain and well- 
known rule of law, upon the ground that such ignor- 
ance must be due to some fraud. 

Lansdovme v. Lansdowne, 
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(2.) Mistake of law is combined with surprise. 

Where the mistake arises from ignorance of a 
doubtful point of law, a compromise, if entered into 
with honest intention and full disclosure, will be sup* 
ported. Upon this ground family compromises are 
upheld, but there must always be full disclosure, and 
neither mppreasio veri nor mtggestio falsi, 

Stapilton v. Stapilton ; Gordon v, Gordon, 

Equity will not relieve against a bona fide purchaser for 
value without notice, nor in respect of a compromise where 
the position of parties has been altered, in the absence of 
gross ignorance or imposition. 

Ignorance of foreign law is deemed ignorance of fact. 

II. — Mistake of Fact. 

As a general rule, equity gives relief against mistake of 
fact where the fact is 

( I .) Material, whether mistake be unilateral or mutual. 

Paget v. Marshall ; Cochrane v. Willis. 

and 

(2.) Sudn as party couM not ascertain by inquiry 
• and 

(3.) Such as contracting party having knowledge is under 
a legal obligation to disclose. 

Where, however, the means of information is equally open 
to both parties and there is no confidence reposed, no relief 
will be given. 

Oral evidence is admissible, notwithstanding the Statute of 
Frauds, to show that by accident, mistake, or fraud a written 
agreement is not what the parties intended. The mistake must 
not be of law, and must be expressly established or fairly im- 
plied from the nature of the case. 

Thus a partnership debt, though joint at law, is considered 
in equity to be joint and several. Kendall v. Hamilton. 

But where there is no inference of an original several 
liability, no relief will be given in equity without evidence 
of mistake. Sumner v. Powell. 

As a general rule the remedy is 
Beatification, where the mistake is mutual; 

Bescission, where the mistake is unilateral. 
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Belief will he fiven in Equity against Mistakes of Fact 
in the following particular cases 

1. Eectification of mistakes in marriage settlements, 

(i.) Where both marriage articles and a definitive settle- 
ment exist before marriage. 

(a.) As a general rule the settlement is the binding 
instrument. Legg v. Goldwire, 

(6.) If the settlement purports to be, or can be 
shown by admissible evidence to have been 
intended to be, in pursuance of the articles, and 
there is a variance, the settlement will be recti- 
fied according to the articles. 

(2.) When the settlement is made after marriage, it will 
in all cases be controlled by the ante-nuptial 
articles. 

In no case will the true contract of the parties be 
varied. Barrow v, Barrow. 

The mistake in marriage contracts must be mutual or 
no relief will be given. 

2. Instrument delivered up or cancelled under a mistake. 

3. Defective execution of powers, llelief is given on the 
same general principles as in cases of accident. 

4. Mistakes in wills. In order to relieve, the mistake must 
be apparent on the face of the will and parol evidence 
is admissible to remove a latent ambiguity. 

(i.) Mere misdescription of legatee will not defeat 
legacy, unless given to legatee under a character 
which he has falsely assumed. 

(2.) Eevocation of legacy on mistake of fact, where such 
mistake constitutes the sole reason for the revo- 
cation, is a ground for relief. Kennell v. AhhotU 

No Belief will he given against Defects or Mistakes 
in the following cases : — 

(i.) Where party claiming relief has not a superior equity, 
(2.) Between volunteers. 

(3.) Where defect is declared fatal by statute ; provided 
the statute expressly or necessarily excludes the 
equitable remedy, Hall-Dare v. Hall-Dare. 
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CHAPTEE Ilf. 

ACTUAL FKAUD. 

Fkaud is infinite, and equity has always refused to lay down 
any general rule beyond which it will not go in affording relief. 
Although it is a rule both at law and in equity that fraud is 
not to be presumed, yet positive proof of fraud is not absolutely 
necessary, and equity practically acts upon weaker evidence 
than law in inferring it. Fraud is divided into two sections — 
actual fraud and constructive fraud. 

An actual fraud has been defined as something said, done, 
I or omitted with the design of perpetrating what the party must 
t have known to be a positive fraud. 

Actual frauds may be considered under two heads — 

I. Frauds which receive that denomination from a considera- 

tion of the conduct of the guilty parties, irrespective of 
any peculiarity in the condition of the injured parties. 

II . Frauds which receive that denomination mainly or in a 

great measure from a consideration of the peculiar con- 
dition of the parties upon whom they are practised. 

(Sm. Man, 67.) 

/. Frauds arising irrespective of any Peculiarity in the 
Position of the Injured Party. 

(I.) Misrepresentation, or suggestio falsi. 

A misrepresentation of a material fact intentionally 
made to mislead another amounts to a positive fraud, 
even when the person making the representation does 
not know it to be false, or believes it to be true if he 
ought to have known it to be false. 

It is equally a fraud, where the misrepresentation 
being made to another, a third party acts upon it, and 
by 80 doing is injured or damnified ; provided the mis- 
representation was made with the intent that it should 
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be acted upon by the third party in the manner that 
occasions the injury or loss. 

Pulsford V. Pickards ; Peek v. Derry. 
A misrepresentation, to be a ground of relief, must 
(a.) Be of some material fact inducing the contract. 
(6.) Be of something in which there is a confidence 
reposed, at least in cases of vendor and pur- 
chaser ; and not be a mere matter of opinion, 
(c.) Mislead the party to his prejudice. 

Pedgrave v. TIurd. 

A company is responsible to the extent of the profits 
it has made thereby for the misrepresentations of its 
directors, but otherwise the remedy is against the directors 
personally : and the fraudulent directors are liable jointly 
and severally. No action lies against the executors of a 
deceased director further than the extent his estate has 
profited by his fraudulent misrepresentation. 

Peek V. Gurney. 

If a misrepresentation can be made good, the injured 
party has the option of compelling it to be done. 

A person can derive no benefit from the fraud of 
another unless he is both free from any participation 
in it and has given a valuable consideration. 

Bridgeman v. Green. 

The defrauded party may deprive himself of relief by 
his subsequent acts amounting to ratification. 

( 2 .) Concealment, or suppressio veri. 

Like misrepresentation, the concealment must be to 
the injury or prejudice of another, but, unlike it, every 
concealment of a material fact is not sufficient to give 
ground for relief ; the fact concealed must be one which 
the party was under a legal or equitable ohligation to 
disclose. Fox v. Mackreik. 

With regard to the sale of personal chattels, the rule 
is caveat emptor, unless there be some misrepresentation, 
or artifice, or warranty, or vendor is under an obligation 
to disclose. 

Nam qni tacet non videtur ajffirmare^ but in exceptional 
cases, such as insicrance, silence is tantamount to direct 
affirmation. 

I 
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The insured is bound to communicate to the insurer 
all facts and circumstances material to the risk within 
his knowledge. 

(3.) Inadequacy of consideration. 

Mere inadequacy of price does not by itself constitute 
a ground of relief; but inadequacy will be evidence of 
fraud where it is of such an unconscionable character 
as to shock the conscience, or when it is coupled with 
other suspicious circumstances. 

Apparent inadequacies may, however, be explained 
away. Harrison v. Giccst 

No relief is given where the parties cannot be placec 
in static cjj,^ in cases of marriage settlements. 

(4.) Frauds by force of statute merely. 

Under the Companies Act promoters are liable for con- 
cealment as well as misrepresentation ; and any convey- 
ance or disposition which would amount to a fraudulen 
preference in the case of the bankruptcy of an individua 
is constituted a fraudulent preference in the winding u] 
of a company. 

(5.) Refusal of consent to marry. 

Gifts and legacies on condition of marriage with consen 
will not be defeated by the fraudulent or corrupt with 
holding of such consent. 

Note that contracts affected by fraud are in general nc 
void, but only voidable at the option of the defrauded part^ 
and such avoidance may be impossible after the right 
of third parties have intervened. Oakes v. Titrquant 
No repudiation is necessary where the contract is actu 
ally void», 

IL Frauds aiising chiefly from the Pecidiar Condition of the 
Injured Parties. 

Full and free consent is necessary to every agreement. Sue 
consent, from the nature of the case, is impossible in contrac 
entered into with the following classes of persons : — 

(l.) Persons of unsound mind. 

These contracts are usually void, but contracts enten 
into with them in good faith and for their benefit, as I 
necessaries, will be upheld. 
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(2.) Intoxicated persons. 

To obtain relief tbe party must have been so far in- 
toxicated as to be utterly deprived of the use of his 
understanding, otherwise both parties will be left to 
their remedy at law. 

But relief will be given where there has been any 
contrivance to draw the party into drink, and so obtain 
an advantage. 

(3.) Imbecile persons. 

The burden of proof is on the other party in con- 
tracts with persons of weak understanding to show 
that no unfair advantage has been taken of such 
weakness. 

(4.) Persons who are not free agents, being either 

(a.) Under duress or fear. 

(b.) In extreme necessity. 

(5.) Infants. 

The contracts of infants, except for necessaries, are, 
as a general rule, not binding on them. They differ 
from contracts of a person non compos mentis in this 
respect — these latter are ah initio void, while the former 
are only voidable. Where, however, a contract can 
never be for the benefit of an infant, it is utterly 
void. 

Under the Infants* Relief Act, 1874 (37 & 38 Viet, 
c. 62), all contracts for loans of money or sale of goods 
(except necessaries) to, and all accounts stated with, 
infants, are absolutely void and incapable of confirma- 
tion ; and all other contracts are void against the in- 
fants, who may, however, sue on them. 

Coxhead v. MuUis ; Northcote v. Doughty. 

They are not liable even for necessaries if they are 
already fully supplied. 

Johnstone v. Marks ; Barnes v. Toys, 

(6.) Married women. 

Although formerly protected because of her dis- 
I ability, yet, by virtue of the Married Women’s Pro- 
‘ perty Act, 1882, a married woman is now, so far as 
her separate property is concerned, fully capable of 
entering into contracts of every kind. 
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Where one of two innocent persons must suffer through fraud 
of another, that one must suffer who has enabled such other to 
commit the fraud. 


CHAPTER IV. 

CONSTRUCTIVE FRAUD. 

Constructive frauds are acts, statements, or omissions which 
operate as virtual frauds jon individuals, or, if generally per- 
mitted, would be prejudicial to the public Avelfare, and are not 
clearly resolvable into mere accident or mistake, and yet may 
have been unconnected with any selfish or evil design, or may 
amount in the opinion of the person chargeable therewith to 
nothing more than wliat is justifiable or allowable. 

These cases may be divided into four classes — 

I. Constructive frauds, so called because they are contrary t( 
some general public policy or to the policy of the law. 

11 . Constructive frauds which arise from the abuse of som< 
peculiar, confidential, or fiduciary relation between th 
parties. 

III. Constructive frauds in the case of persons peculiarly 
liable to be imposed on. 

IV. Constructive frauds which operate as virtual frauds o 
individuals, irrespective of any fiduciary relation or an 
peculiar liability to imposition. 

(Sm, Man. 83, lOi, 108 
/. Fratids on Public Policy. 

( I .) Marriage brokage contracts — incapable of confirmatio 
(2.) Contracts to promote marriage — by means of reward* 
(3.) Secret contracts in fraud of marriage — ^whereby ope 
marriage agreements are rendered inoperative. 

(4.) Contracts to influence testators — for they encoura; 
scheming. 
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($.) Contracts or conditions in general restraint of marriage 
—as tending to promote immorality, &c. 

Scott V, Tyler. 

Conditions in restraint of marriage, whether pre- 
cedent or subsequent, are good if annexed to gifts in 
favour of a widoiv or widower. All limitations until 
marriage are good, and cease on marriage. 

Conditions imposing restraints on marriage 
are good, e.g,, any particular person, or a native of any 
particular country, or a domestic servant. 

(6.) Contracts or conditions in general restraint of trade — 
as tending to discourage industry. But particular re- 
straints are good where the restraint is nothing more 
than what is necessary for the reasonable protection of 
the party. Mitchell v. Ileynolds ; Malian v. May. 

(7.) Contracts in violation of public trust or confidence — as 
for public offices, suppression of criminal proceedings, 
champerty or corrupt considerations, or in relation to a 
bill in Parliament. 

(8,) Frauds in relation to transfer of shares in joint-stock 
companies. Thus a transfer subject to reservation in 
favour of transferror, so as to get rid of liability for 
calls, is fraudulent. As between trustee and cestui que 
trust j the trustee, whose name is on the register, is liable. 

It should be noted that all these contracts against public 
policy are void, and not voidable merely. It is a general rule 
that where parties are concerned in an illegal agreement, no 
relief will be given to any of them ; but where the agreement 
is illegal as against puhlic policy^ relief will be given on the 
ground of the public interest. 

II, Frauds in the case of Persons in Fiduciary Relations. 

The general principle underlying all these cases is that 
where influence is acquired and abused, or confidence 
\reposed and betrayed, equity will give relief. It is inde- 
pendent of any admixture of imposition, being based upon 

. a motive of general public policy. 

(i.) Parent or person in loco parentis or relative having 
influence and child. 
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Where one of two innocent persons must suffer through fraud 
of another, that one must suffer who has enabled such other to 
commit the fraud. 


CHAITER IV. 

CONSTRUCTIVE FRAUD. 

; Constructive frauds are acts, statements, or omissions which 
operate as. virtual frauds on individuals, or, if generally per- 
mitted, would be prejudicial to the public welfare, and are not 
clearly resolvable into mere accident or mistake, and yet may 
have been unconnected with any selfish or evil design, or may 
amount in tlie opinion of the person chargeable therewith to 
nothing more than what is justifiable or allowable. 

These cases may be divided into four classes — 

I. Constructive frauds, so called because they are contrary to 
some general public policy or to the policy of the law. 

II. Constructive frauds which arise from the abuse of some 
peculiar, confidential, or fiduciary relation between the 
parties. 

III. Constructive frauds in the case of persons peculiarly 
liable to be imposed on. 

IV. Constructive frauds which operate as virtual frauds on 
individuals, irrespective of any fiduciary relation or any 
peculiar liability to imposition. 

(Sni, Maiu 83, lOi, 108.) 
L Frauds on Puhlic Policy, 

(i.) Marriage brokage contracts — incapable of confirmation. 
(2.) Contracts to promote marriage — by means of rewards. 
(3O Secret contracts in fraud of marriage — ^whereby open 
marriage agreements are rendered inoperativa 
(4.) Contracts to influence testators — for they encourage 
scheming. 
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($.) Contracts or conditions in gemral restraint of marriage 
— as tending to promote immorality, &c. 

Scott V. Tyler ^ 

Conditions in restraint of marriage, whether pre- 
cedent or subsequent, are good if annexed to gifts in 
favour of a ividoto or widoivcr. All limitations until 
marriage are good, and cease on marriage. 

Conditions irn posing restraints on marriage 

are good, eg., any particular person, or a native of any 
particular country, or a domestic servant. 

(6.) Contracts or conditions in general restraint of trade — 
as tending to discourage industry. l>ut particular re- 
straints are good where the restraint is nothing more 
than what is necessary for the reasonable protection of 
the party. Mitchell v. lieynolds ; Malian v. May, 

(7.) Contracts in violation of public trust or confidence — as 
for public otlices, suppression of criminal proceedings, 
champerty or corrupt considerations, or in relation to a 
bill in Parliament. 

(8.) Frauds in relation to transfer of shares in joint-stock 
companies. Thus a transfer subject to reservation in 
favour of transferror, so as to get rid of liability for 
calls, is fraudulent. As between trustee and ceshci que 
trust, the trustee, whose name is on the register, is liable. 
It should be noted that all these contracts against public 
policy are void, and not voidable merely. It is a general rule 
that where parties are concerned in an illegal agreement, no 
relief will be given to any of them ; but where the agreement 
is illegal as against puhlic policy, relief will bo given on the 
ground of the public interest. 

II. Frauds in the case of Persons in Fiduciary Relations, 

The general principle underlying all these cases is that 
where influence is acquired and abused, or confidence 
, reposed and betrayed, equity will give relief. It is inde- 
pendent of any admixture of imposition, being based upon 
. a motive of general public policy. 

(i.) Parent or person in loco parentis or relative having 
influence and child. 
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Gifts from latter to former void, unless made in per- 
fect good faith, and reasonable under the circumstances. 

Davies v. Davies, 

To support such a gift it must be proved that — 

(a.) The deed in question is the actual deed of the child, 
and intended by him to operate as it does. 

(&.) Such intention was fairly produced. 

{Sm, Man, 90.) 

Guardian and ward. 

Incapable of dealing with each other whilst relation 
continues, and dealings shortly after it has terminated, 
will be viewed with suspicion. 

Qaasi guardians, medical and confidential advisers, 
ministers of religion. 

Solicitor and client. 

Gift from client to solicitor pending that relation 
cannot be sustained ; Thomson v. Judge; In re Luddy, 
and can even be impeached by the legal representatives 
of the client after his decease. Tyars v. Alsop, 

Purchase is good if there is perfect hand fidcs, but the 
whole onus of proving the fairness of the transaction is 
thrown on the solicitor. 

Gift from client to solicitor by xvill is good. 

Hindson v. WcatherilL 
Agreements to pay a solicitor a gross sum for past 
or future services, although formerly void, are now good, 
if in writing. In re Bussell; 33 tf: 34 Viet, c. 28; 

44 (fc 45 Viet c. 44. 

Trustee and cestui que trust. 

Trustee may purchase from cestui que trust where 
there is a clear and distinct and perfectly fair contract 
that the latter intended the former to purchase; he 
may also purchase from cestui quo trust who is sui juris, 
and has discharged him. 

Trustee for sale cannot purchase without leave of the 
court. Fox V. MaeJereih, 

Gift to trustee by cestui que trust only supported if 
it would be good between guardian and ward, i,e,, the 
relation and the influence arising from it must have 
ceased. 
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(6.) Principal and agent. 

The utmost good faith and full disclosure is required 
in dealings between them ; no secret profit may be 
made by the agent out of his agency. 

Xros' V. N'uthalL 

(7.) Miscellaneous fiduciary persons, such as counsel, auc- 
tioneers, and others who have been consulted as to sale. 

Martinson v. Clowes. 

(8.) Debtor, creditor, and surety, between whom entire good 
faith is required. 

Ill, Frauds in the case of pcrso 7 is Peculiarly Liable to be 
Im2)oscd on. 

(i.) Bargains with heirs and expectants. 

Such bargains will be set aside unless purchaser, on 
whom onus rests, can show that the transaction is 
reasonable and bond fide : 

Neville V. Snelliny ; Ayksford v. Morris. 
If confirmed by expectant after death gf ancestor, 
will not be relieved against. Chesterfield v. Janssen, 
The Act 31 Viet, c. 34 enacts that no purchase made 
bond fide of a reversionary interest shall be set aside 
MERELY on the ground of undervalue. This Act does not 
aifect the ecpiity jurisdiction, for undervalue is in itself 
evidence of fraud, and wdll always be a material element 
where it does not constitute the sole ground for relief. 
Miller v. Coolc ; Tyler v. Yates ; Aylesford v. Morris. 
Knowledge of the transaction by the father or other 
person in loco parentis renders it prima facie good. 

(2.) Post-obits, &c., upon similar principles, are set aside 
when made by heirs and expectants. 

(3.) Common sailors are treated on same footing as ex- 
pectants. 

(4 ) Tradesmen selling goods at extravagant prices to 
expectants are liable to have their claims reduced 
by a court of equity. 

(SO Dispositions by persons shortly after attaining 
majority. 
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IV. Virtiuil Frauds mi Indivulmls irrespective of any Fidvr- 
clary Eelation or any Peculiar Liability to imposition, 

(i.) Statute of Frauds not to be used in protection of 
frauds. 

(2.) Knowingly producing a false impression so as to mis- 
lead another or enabling another to commit fraud ; and 
representations made in forgetfulness of one’s own title 
are deemed fraudulent. 

Bice V. nice ; Slim v. Cruncher. 

(3.) Frauds on auctions. 

Agreements between parties not to bid against each 
other are void. The employment of a puffer, whereby 
bidders are. misled, avoids the auction. But by 30 & 
31 Viet. c. 48, the vendor may bid if he reserve the 
right in the i)articulars or conditions of sale ; and sales 
under the direction of the court are nut to be reopened 
in the absence of fraud. 

(4.) Frauds upon consenting creditors to a composition 
deed. 

(5.) Frauds in case of voluntary gifts; the donee being 
always obliged to prove hoiw Jidcs. 

(6.) Frauds under 27 Eliz. c. 4. 

(7.) Fraudulent appointments. 

A power of appointment must be exercised bond fith' 
for the end designed. 

Topham v. Portland ; Aleyri v. Belchier. 

Appointments by father, in favour of sickly children 
not in need, are usually set aside. Hcnty v. Wrey, 

Formerly the appointment of merely nominal shares 
to one or more objects of the power (although valid at 
law) was set aside as an illusory appointment. 

By I Will. IV. c. 46, illusory appointments were in 
effect made valid in equity as well as at law, and under 
37 & 38 Viet. c. 37, in the absence of a contrary in- 
tention in the instrument creating the power, any object 
of the power may be altogether excluded. 

(8.) A man cannot derogate from his own representations 
which formed the inducement to contract 

Piggott V. Stratton. 
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CHAPTER V. 

SUKETYSHIP. 

Contracts of suretyship require the utmost good faith between 
all parties. 

It has been laid down that the concealment by creditors from 
a surety of facts which go to increase his risk releases the 
surety : but this requires qualification tlius. The fact concealed 
must either 

(i.) Be one which the creditor is under an obligation to 
discover; Hamilton Watson, 

or 

(2.) Form an integral part of the immediate tiansaction. 

ndcock V. Bishop). 

Creditors, although not bound, as a general rule, to in- 
quire into the c ire urn stances of the suretyship, yet must 
do so if there is reasonable ground to suspect fraud. 

Oiren v. Homan, 

The rights of a creditor against the surety are wholly regu- 
lated by the instrument of suretyship ; and it appears that a 
surety cannot compel tlie creditor to proceed against the debtor. 

Bcmcdics of Surety, 

(i.) Surety cannot force creditor to take action against 
debtor, but may himself institute proceedings in the 
nature of quia timet against debtor to compel him to 
pay creditor, as soon as the latter has a present right 
to sue and refuses to do so. 

Padwick v, Stanley, 

(2.) Action for judicial declaration of discharge. 

(3.) Action for reimbursement after payment. 

This right has been based upon an implied contract. 
The contract being one of indemnity, the surety can 
only recover from the debtor what he has actually 
paid. 

(4.) Action for delivering up of securities by creditor to 
surety on payment. 

The surety has always been entitled to all securities 
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held by the principal creditor, except such as were 
actually extinguished by the payment, and now by 
the Mercantile Law Amendment Act (19 & 20 Viet 
c- 97, s. 5), a surety is entitled to every security held 
by creditor, whether deemed at law to be satisfied or not 
Further advances made by the creditor to the debtor 
will be subject to this right of the surety, for the 
creditor knows of the surety*s interest in the securities. 

Forbes v. Jacicson. 

(5.) Action for contribution against co-sureties. 

One of several sureties paying the debt has a right 
to reimbursement or contribution from his co-sureties ; 
for “ Qvi sent it commodum sentire dehet et onusJ* 

This right of contribution does not spring from con- 
tract, but is founded on general principles of equity 
and justice. Dering v. Winchclsca, 

The right exists whether the sureties are bound 
jointly or severally, in the same or in different instru- 
ments, and though ignorant of their mutual relation, 
provided they are bound for the same debtor and in 
the same transaction. 

Ko contribution can be required beyond the amount 
for wdiich a surety has agreed to be bound ; for the 
right, although not founded on, may be qualified by 
contract, and any surety can limit his liability by ex- 
press contract. Fira{ 7 i v. IFall. 

The right does not arise until the surety lias paid 
more than his proper proportion as between him and 
liis co-sureties. In re Snowden. 

Co-sureties are entitled to the benefit of all securities 
obtained by one of their number, whether they knew 
of such securities or not. Steel v. Dixon, 

Co-directors and co-trustees also, are, as a general 
rule, entitled to this right to contribution. 

Famskill v. Edwards ; Fletcher v. Green, 
r>ut one trustee has no right of indemnity or re- 
coupment against his co-trustee except where there 
are special circumstances. Bahin v. Hughes, 

A surety can only charge the debtor what he has 
actually paid. Feed v. Norris. 
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Under the Eules of 1S83, order xvL, rules 48-55, 
provision is made for a surety who is sued to obtain 
indemnity and contribution from principal or co-sure- 
ties in the same action by means of a third party notice. 

Differences Iciuxen Laiv and Equity as regards Suretyship 
abolished hy the Judicature Acts. 

( I .) In case of insolvency of a co-surety, the solvent sureties 
could be compelled to contribute for the deficiency at 
equity, but not at law. 

(’.) Parol evidence was admissible to show that an apparent 
principal was a surety only at equity, but not at law. 

Circumstances Eeleasing Sureties. 

(f.) If creditor varies contract with debtor to the prejudice 
of the surety without his privity. 

(2.) If creditor gives time in a binding manner to debtor 
so as to prejudicially affect the remedies of the surety 
without his consent. 

The surety will not be .discharged, however, where 
the creditor, on giving time, reserves his rights against 
the surety ; for the surety cannot be prejudiced by 
such an arrangement. 

The agreement to give time must be made with the 
debtor, in order that the surety may be released. 

(3.) If creditor actually releases the principal debtor or a 
co-surety. 

But tlie surety is not discharged 

{a.) If the release can be construed as a covenant 
not to sue. 

(b.) If in the case of a mere purported release, or 
a covenant not to sue, the creditor reserves 
his rights against the surety. 

(4.) If creditor loses securities, or allows them to go back 
into debtor’s hands, or fails in making them perfect, 
the surety is pro tanto discharged. 

The doctrines of marshalling and consolidation apply as 
against sureties. 

In ascertaining the liability of sureties in mortgage deeds, it 
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id necessary to distinguish sureties who are mere covenanting 
parties from those who are co-mortgagors. 

Williams v. Owen ; Bowker v. BvlL 


CHAPTER VI. 

PArn'NERsniP. 

In matters of partnership, equity exercises a practically exclu- 
sive, although nominally concurrent, jurisdiction; and by the 
Judicature Act, 1873,^. 34, the dissolution of partnership and 
the taking of partnership and other accounts is assigned to the 
Chancery Division exclusively. 

At common law, as a general rule, no action lay by one 
partner against another, except — 

(I.) Where an account had been stated between them, and 
a final balance struck. 

(2.) Where money had been received by one partner for the 
separate use of the others, and wrongfully carried to the 
partnershij) a(’Count. 

(3.) Wliere one partner had improperly used the partnership 
name in making a promissory note for his private debt, 
and it had been j)aid by the others. 

(4.) Wherc3 the cause of action accrued before the commence- 
ment of the partnership. C071I., 230.) 

All agreement to enter into partnership wdll not be enforced 
unless — 

(i.) A definite term has been fixed. 

A7td 

(2.) There have been acts of part performance. 

During the continuance of the partnership, injunctions 
against the breach of partnership articles will be granted in 
aises of 

(i.) Omission of name of a partner when resulting from 
studied delay. 

(2.) Carrying on another business. 

(3.) Destruction of partnership property. 

(4.) Exclusion of partner. 

Neither specific performance nor any injunction will be decreed 
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(i.) Where remedy at law is perfectly adequate. 

(2.) Where there is an agreement to refer to arbitra- 
tion ; in which case a stay of proceedings is generally 
ordered. 


A Partnership vxay be Dissohed by 


(i.) Operation of law, in cases of 
(a.) Death \ 

(b.) Bankruptcy « 

(e.) Conviction for felony j ^ ^ 

(d.) General assignment J 

(2.) Mutual consent. 

(3.) Any partner at any time, if a partnership at will, unless 
irreparable mischief would ensue. 

(4.) Efiluxion of time. 

(5.) Judgment of Cliancery Division in cases of 
(r/.) rartnership induced by fraud. 

(b.) Gross misconduct and breach of trust in relation 
to partnership. 

(e.) Continual breaches of contract, resulting in sub- 
staniial failure by defendant to 2>erforin agree- 
ment. 


{( 1 .) Wilful and permanent neglect of business. 

(c.) Disagreements or incompatibility of temper pre- 
venting tlie carrying on of business, 

(/.) rermanent insanity of an active partner. , 

The share of a partner is a right to money after the partner- 
ship has been wound up. A limited account will sometimes 
be decreed wliere no dissolution is intended, but a manager or 
receiver will never be appointed except with a view to dis- 
solution or to a sale where there has been dissolution by 
notice. 

The relation between surviving partners and representatives 
of deceased partners is not a fiduciary one, and the right of the 
latter to an account may be barred by the Statute of Limita- 
tions. Knox V, Gye, 

The representatives of the deceased partner have no lien on 
any specific part of the partnership assets. 

Land forming an asset of the partnership, or substantially 
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involved in the business/’ whether purchased or devised, is 
money ; as such it goes to the personal representative, and is 
liable to probate duty. WcUerer v. Waterer. 

The goodwill of a business is, in general, a partnership asset, 

Pearson v. Pearson. 

And, in the absence of agreement to the contrary in the 
partnership articles, each partner may use the partnership name 
after dissolution. Cliappcl v. Griffith, 

On the death of a partner, creditors of the partnership may 
institute proceedings for payment of their debts out of the 
assets of the deceased partner. Notwithstanding this, joint 
creditors are not ranked equally with separate creditors, but 
can only claim tlio surplus remaining after satisfaction of the 
separate debts. On the other hand, the separate creditors are 
not entitled to bo paid anything out of the joint estate until 
all the joint creditors have been satisfied. 

Ex 2 >arie Puffin and Powlandson. 
The liability of partners in equity has been stated to be 
joint and several, that is to say, where there is in equity no 
survivorship of property there is no survivorship of liability. 

Beresford v. Brouming. 
A partnership, although dissolved by death, is, in equity, 
taken to be still subsisting for every purpose of liquidation, so 
that what was before joint becomes several, by the dissolution 
and by the exclusion in equity of the survivorship which takes 
effect in law. Kendall v. Hamilton, 

J^artnership firms having a common partner, although for- 
merly not able to sue one another at law, could always do so 
at equity. 


CHAPTER VII. 

ACCOUNT. 

Actions of account, although always recognised at law, were 
dilatory and inconvenient, and practically confined to cases 
(i.) Where privity between the parties, of deed or of law. 
(2.) Between merchants. 

Equity jurisdiction was preferred mainly for two reasons — 
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(i.) Discovery could not formerly be obtained at law. 

(2.) Courts of law possessed no proper machinery for 
taking accounts, and, as a consequence, frequently 
referred actions of account to arbitration. Equity 
courts, on the other hand, provided ready means for 
this purpose. 

The cases in which an account might be had at equity, and 
in which the Chancery Division is still the more appropriate 
tribunal, may be classified thus — 

( I ). Principal against agent. 

On the ground of the fiduciary relation between the 
parties. Mackenzie v. Johnson, 

But not agent against principal, in which case there 
is no such relation. Fadiinck v. Stanley, 

Agent can set up Statute of Limitations unless rela- 
tion between them amounts to trustee and cestui que 
trust. In re Hindinarsh, 

Accounts will also be decreed in favour of 
(rt.) Patentee against infringer. 

(6.) Cestui que trust against trustee. 

(2.) Where there are mutual accounts between plaintifl’ and 
defendant. 

Mutual accounts are “ where each of two parties has 
received and also paid on the other's account.” 

Phillips V. Phillips, 
There is no action of account if it is a mere question 
of set-off. 

(3.) Where there are circumstances of special complica- 
tion. 

The test as to what amount of complication would 
give equity jurisdiction has been stated to be — Can 
accounts be examined on a trial at Nisi prim t 

O'Connor v. Spaight. 
But this test has not been universally followed, and 
the difficulty of examining accounts at Nisi prius will 
only amount to a strong circumstance in favour of 
equity jurisdiction. 

Under the Judicature Acts, as modified by the Arbi- 
tration Act, 1889, matters of account may be referred 
to official or other referees. 
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Chief Defences io Actiems of Account, 

(j,) Stated or settled account. 

An open account is one of which the balance is not 
stnick, or which is not accepted by both parties. 

A stated or settled account is* one that is accepted, 
either expressly or impliedly, by both parties. 

In reply to this defence the plaintiff 
(a.) As a general rule has only liberty to surcharge and 
falsify, the onus prohandi being on him. 

{h) Where fraud or mistake is proved, may have the 
whole account opened and taken dc novo, 

(2.) Laches and acquiescence. 

Except where the parties occupy a fiduciary relation, 
and mala fules is alleged. Formerly, the Statute of 
Limitations did not apply where a fiduciary relation 
existed between the parties, but the Trustee Act, 1888 
(51 & 52 Viet. c. 59>, provides that except in cases of 
fraud the statute shall in future apply just as if the 
parties were not in a fiduciary relation. 

Note that the relation between — 

(it,) Lroker and client is a fiduciary one. 

Dx parte Cook in rc Strachan, 
(/>.) Banker and customer is not a fiduciary one, but 
merely that of debtor and creditor. Folci/ v. JlilL 
In the absence of fraud, accounts, however irregularly taken, 
are as a general rule to be treated as settled accounts,” if they 
appear to have been so intended by the parties. 

Ex }Hirtc Earhcr ; Holrjatt v. Sliutt, 


CHABTEE VIII. 

SET-OFF AND APPROPRIATION OF PAYMENTS AND OF SECURITIES. 

Set-off. 

Set-off has been defined as a defence which the defendant in 
an action sets up against the plaintiffs claim, counterbalancing 
such claim in whole or in part Stooke v. Taylor, 
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No set-off was originally allowed at common law in cases of 
miitml unconnected debts. This was remedied by the Statutes 
of Set-off (4 Anne, c. 17 ; 2 Geo. 11 . c. 22 ; 8 Geo. II. c. 24), 
which provided that the right of set-off should exist first of all 
in the case of bankrupts only, but finally in ail cases of mutual 
debts. In the case of mutual coniucted debts the balance only 
M’as recoverable both at law and in equity, thus allowing the 
right of set-off. 

Equity allowed the right of set-off 

( I .) In all cases of mutual independent debts where there 
was mutual credit or the debts had a common origin, 
and this apart from the Statutes of Set-off, upon the 
ground either of presumed intention of the parties or 
natural equity. 

(2.) In the case of mutual e<j[uitable debts, or a legal debt 
on one side and an equitable debt on the other, where 
there was a mutual credit as to such debts. 

(3.) In the case of cross demands, where some equitable 
ground existed for claiming relief. 

Now, in all these cases, under the Judicature Acts and rules, 
there would be a set-off both at law and in equity. 

No set-off was or is allowed 

(i.) In cases where there is an intervening equity, c.y., in 
the winding up of a confpany, a debt cannot be set-off 
against calls unless both the company and the share- 
holder are insolvent. GrisseVs Case, 

(2.) In cases of debts accruing in different rights, c.y., joint 
against separate debts, unless under special circum- 
stances, as fraud. Ux parte Stephens. 

Set-off is allowed under the Bankruptcy Act, 1883, s. 38, 
ill cases w here there have been mutual credits, debts, or 'other 
mutual dealings. 

Note that even under the Statutes of Set-off mutual debts 
only could be set-off ; but now under the Judicature Acts, Order 
xix., rule 3, a defendant may set-off or set up a counter-claim, 
whether such set-off or counter-claim souTtd in damages or 
not. 

A counter-claim is to be distinguished from a set-off, being 
the assertion of a separate independent demand, not answering 
or destroying the claim of the plaintiff. Stooke v. Taylor. 

K 
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Appijopriation (or as termed in Roman Law^ Imputation) 

OP Payments. 

Where a debtor, owing several debts to the same creditor, 
makes a payment to him, the question arises, In respect of 
which debt was it paid ? The following rules established by 
Clayton's Case apply : 

(i.) The dehtor has the right, in the first instance, to appro- 
priate the payment to which debt he chooses, provided 
he does so at the time of making the payment. 

(2.) The creditor^ on the debtor failing, has the next right 
of appropriation, which he may exercise at any time 
before action brought. 

The creditor may even appropriate the payment 
towards satisfaction of a statute-barred (but not an 
illegal) debt. 

Such appropriation will not, however, revive a debt 
already barred. Mills v. Fowkes. 

(3.) On both debtor and creditor failing to exercise this 
right, the law will appropriate the payment to the debt 
earliest in point of date, commencing with the liquida- 
tion of any interest which may be due. The account 
is not to be taken backwards and the balance struck 
at the head instead 6f the foot of it. Clayton's Case, 

This rule is only a presumption of law, and may 
therefore be excluded : thus it does not apply between 
a guaranteed account and one not so secured, or between 
trustee and cestui que trust. 

In re Slicn'y ; In re RalletCs Estate, 

Appropriation of Securities. 

Where securities are appropriated to specific debts, they 
go in discharge of such debts> whether there be only one or 
successive debts. 

In the case of the bankruptcy of loth debtor and creditor, 
this rule is known as the rule in Waring' s Case, In such a 
doable bankruptcy the securities remaining in specie are to be 
. applied according to their appropriation : and the rule applies 
even to third party holders. 
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It should be noted that the rule in Waring'^ Case is only 
applicable where there is a double bankruptcy ; and the appro- 
priation must in all cases be proved. 

Phelps^ Stokes & Co, v. Comber, 


CHAPTER IX. 

SPECIFIC PERFOllMANCE. 

While at law the only remedy for breach of contract was an 
action for damages, the contract might be compelled to bo 
carried out in ectuity ; the inadequacy of the legal remedy con- 
stituting the ground for the interposition of equity. It is, 
therefore, a general principle in these cases that equity will 
not interfere where damages would amount to a complete 
compensation. 

Equity will not, however, interfere to compel specific per- 
formance in the following cases : — 

(i,) Illegal or immoral agreements. 

(2.) Voluntary agreements. Jefferys v. Jefferys, 

(3.) Agreements which are incapable of being actually en- 
forced by the court, such as agreements — 

{a.) Where personal skill or knowledge is involved, 
€Jj.^ a contract to write a book or sing at a 
theatre. LumUy v, Wagner, 

(ft.) For sale of the good-will of a business without 
the premises. Baxter v. Connolly, 

(c.) To build or repair, as being too uncertain 
(d.) For hiring and service, as being of too personal 
a nature. 

(e.) Revocable in their nature. 

(4.) Agreements wanting in mutuality. 

The remedy must be mutual, or action for specific 
performance will not be entertained ; Adderley v. Dixon, 
so an infant cannot sue for specific performance, 
although he may have his remedy for damages. 

The Statute of Frauds, s. 4, creates no exception 
to this rule, for the plaintiff, although he has not 
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signed the agreement, makes the remedy mutual bj 
suing. 

When a contract comprises several matters, some of whicl: 
— standing alone — would be susceptible of being specificallj 
enforced, specific performance may be obtained of such part oi 
the contract if clearly severable and a piecemeal performance 
of the agreement is consistent with the intention of the parties. 

The subject may be divided into two heads — 

I. Agueements kespectjng Peusonal Chattels. 

As a general rule, agreements of this character will not be 
enforced, for damages at law will be a complete remedy ; where, 
however, this would not be the case, specific performance may 
bo decreed. Ciuldee v. Iiuttei\ 

As in the case of agreements — 

(i.) For sale of shares in a private undertaking. 

Dvyicuft V. AllrechL 

(2.) For purchase of assigned debts under a bankruptcy. 

Addcrky v. Dixon. 

(3,) As to the articles of unusual beauty or rarity, when 
damages would not be adequate compensation for their 
non-delivery. Betjcmann v. Dowling. 

And specific delivery instead of damages will be decreed — 

(i.) In cases of heirlooms and chattels of peculiar value. 

Somerset v. Cookson ; Dusey v. Pusey, 

(2.) Where a fiduciary relation exists between tlie parties. 

JFood V. Itourliffe, 

By the Common Law Procedure Act, 1854 (17 & 18 
yict. c. 125), courts of law were empowered to order 
specific delivery of chattels in action of detinue ; and now, 
under the Judicature Acts, the powers of courts of law 
and equity are co-extensive. 

II. Agheements respecting Land. 

These agreements are generally enforced specifically, for land 
may have a peculiar value in the eye of the purchaser, so that 
damages will not be a sufficient remedy, since they would not, 
as in the cose of personal chattels, enable him to go and buy 
other property of exactly the same description and value to him. 
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This jurisdiction of equity extends to lands out of the juris- 
diction, if the parties are within it Fcnn v. Lord Baltimore, 
The term ** specific performance ” is used in a double sense, 
namely in the sense of 

(k) Turning an executory agreement into an executed one. 
(2.) Carrying out in specie the subject-matter of the agree- 
ment. 

Notwithstanding the 4th section of the Statute of Frauds, 
equity will decree specific performance of a parol agreement in 
the three following cases, 011 the ground that it would be in- 
equitable to allow the statute to be set up as a bar to relief : — 

1. Wliere it is fully set forth by the plaintiff in his state- 

ment of claim, and admitted by the defendant in his 
defence, and the defendant does not set up the statute 
as a bar. 

In such a case the defendant may be deemed to 
have waived his right, the rule being Qxcuquc renuniiare 
potest jure pro sc iniroducto, 

2. Where it was intended to be reduced into writing, but 

this has been prevented by the fraud of the defendant. 

3. Where it has been partly performed by the plaintiff. 

Hussey v. Horne Payne ; Lester v. Foxcroft, 
In order that an agreement may be taken out of the 
statute by acts of part performance, there must be a 
valuable consideration on the part of the person seek- 
ing to enforce it. In re Hudson, 

As to what acts will be deemed a 

Pakt Performance. 

(i.) Acts introductory or ancillary only to the agreement 
do not amount to part performance, e.g,^ delivering 
abstract of title. 

(2.) Acts, to be deemed part performance, must be exclu- 
sively and unequivocally referable to the agreement, 
e.g.y where possession is delivered and obtained solely 
under the agreement. Alderson v. Maddison, 

(3.) Acts of part performance in order to take a parol 
agreement out of the statute, must be of such a 
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nature that specific performance could be decreed if 
it were in writing: acts of part performance will 
not of themselves supply the want of jurisdiction in 
their absence. 

(4.) Acts, to be deemed part performance, must not be 
capable of being undone. Thus 

Payment of purchase-money, in whole or in part, 
is no act of part i)erforinance, for on repayment the 
parties will be in the same position as before. 

Compare as to part payment, sects. 4 and 1 7 of 
the Statute of Frauds. 

(5.) Marriage is not per se deemed a part -performance, 
but acts in furtherance of the agreement besides the 
marriage are. Surcombc v. Tinnvjer ; Caton v. Caton, 
And a return to cohabitation may be a suflScient 
act of part performance 

A post-nuptial written agreement in pursuance of 
a pre-nuptial parol agreement will be enforced. 

In marriage as well as other agreements, parol 
representations intended to influence the conduct of 
the other party, and on the faith of which he acts, 
will be enforced, but not representations of a mere 
intention. 


Grounds of Defence 

to an action for specific performance, independently of the 

Statute of Framis, 

( 1 .) Misrepresentation by plaintiff in relation to the agree- 
ment ; and a misrepresentation by an agent would be 
deemed the misrepresentation of the principal. 

(II.) Mistake rendering specific performance a hardship. 

Parol evidence of mistake is admissible in equity ; 
for the Statute of Frauds merely provides that an wn- 
wntten agreement shall not bind. 

(III.) Error of defendant, even if arising from his own negli- 
gence ; for defendant may be answerable for damages 
at law without being liable to specific performance. 

Malins v. Freeman, 
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With regard to mistake or parol variation, evidence of 
it was wholly inadmissible at law, and, as a general 
rule, is only allowed to be ofl'ered in equity by a 
defendant resisting specific performance, and not by a 
plaintiff seeking to compel such performance. 

Parol evidence may be gone into by the 
(i.) Where the parol variation is in favour of the 
defendant, and the plaintiff offers to perform the 
agreement with the variation. 

(2.) Where the defendant sets up a parol variation, and 
the plaintiff seeks specific performance of the agree- 
ment with the variation. 

Woollmii v. Hmnx ; 2 oinishaid v. Sf miff room. 
(3.) Where there have been such acts of part perfor- 
mance of the parol portion as would justify a decree 
for specific performance in the case of an original 
agreement. 

(4.) Where an omission has occurred by fraud. 

{Sni. Mail. 3 1 6.) 

As to the effect of a mistake or parol variation when set 
up as a defence — 

(i.) Where the error arose, not in the original agree- 
ment, but in its reduction into writing, specific 
performance decreed with the parol variation. 

No relief will be granted where the error arose 
from a misunderstanding in the original agree- 
ment. 

(2.) Evidence of a parol agreement subsequent to a 
written agreement is inadmissible unless there 
have been such acts of part performance as would 
enable it to be enforced if an original agreement. 

(IV.) Sale by trustees where the conditions are unduly 
restrictive. Dunn v. Flood, 

This defence is no longer available since the Trustee 
Act, 1888, which even provides that a purchaser shall 
not be entitled to make any requisition on the ground 
of the conditions being depreciatory. 

(V.) Misdescription. This defence may be classified under 
two heads. 
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nature that specific performance could be decreed if 
it were in writing: acts of part performance will 
not of themselves supply the want of jurisdiction in 
their absence. 

(4.) Acts, to be deemed part performance, must not be 
capable of being undone. Thus 

Payment of purcliase-money, in whole or in part, 
is no act of part performance, for on repayment the 
parties will be in the same position as before. 

Compare as to part payment, sects. 4 and 1 7 of 
the Statute of Frauds. 

(5.) Marriage is r\oi per se deemed a part -performance, 
but acts in furtherance of the agreement besides the 
marriage are. Snrcomhe v. Pinnigcr ; Caton v. Caton, 
And a return to cohabitation may be a sufficient 
act of part performance 

A post-nuptial written agreement in pursuance of 
a pre-nuptial parol agreement will be enforced. 

In marriage as w-ell as other agreements, parol 
representations intended to influence the conduct of 
the other party, and on the faith of which he acts, 
will be enforced, but not representations of a mere 
intention. 


Grounds of Defence 

to an action for specific performance, independently of the 
Statntc of Frauds. 

(I.) Misrepresentation by plaintiff in relation to the agree- 
ment ; and a misrepresentation by an agent would be 
deemed the misrepresentation of the principal. 

(II,) Mistake rendering specific performance a hardship. 

Parol evidence of mistake is admissible in equity ; 
for the Statute of Frauds merely provides that an un^ 
tcritten agreement shall not bind. 

(III.) Error of defendant, even if arising from his own negli- 
gence ; for defendant may be answerable for damages 
at law without being liable to specific performance. 

Malins v. Freeman. 
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With regard to mistake or parol variation, evidence of 
it was wholly inadmissible at law, and, as a general 
rule, is only allowed to be offered in equity by a 
defendant resisting specific performance, and not by a 
plaintiff seeking to compel such performance. 

Parol evidence may be gone into by the plaintiff 
(i.) Where the parol variation is in favour of the 
defendant, and the plaintiff offers to perform the 
agreement with the variation. 

(2.) Where the defendant sets up a parol variation, and 
the plaintiff seeks specific performance of the agree- 
ment with the variation. 

WooUam v. Hearn; Townslicnd v. Stamjroom. 
(3.) Where there have been such acts of part perfor- 
mance of the parol portion as would justify a decree 
for specific performance in the case of an original 
agreement. 

(4.) Where an omission has occurred by fraud. 

{Sm. Man. 316.) 

As to the effect of a mistake or parol variation when set 
up as a defence — 

(i.) Where the error arose, not in the original agree- 
ment, but in its reduction into writing, specific 
performance decreed with the parol variation. 

No relief will be granted where the error arose 
from a misunderstanding in the original agree- 
ment. 

(2.) Evidence of a parol agreement subsequent to a 
written agreement is inadmissible unless there 
have been such acts of part performance as would 
enable it to be enforced if an original agreement. 

(IV.) Sale by trustees where the conditions are unduly 
restrictive. Dunn v. Flood, 

This defence is no longer available since the Trustee 
Act, 1888, which even provides that a purchaser shall 
not be entitled to make any requisition on the ground 
of the conditions being depreciatory. 

(V.) Misdescription. This defence may be classified under 
two heads* 
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Cases where the misdescription 

( I.) Is of a substantial character, so as not fairly to 
admit of compensation — a purchaser ought to have 
what he bargained for. 

(2.) Is of such a character as fairly to admit of com- 
pensation. 

A. In cases wlurc Vendor sccis Specific Performance, 

(i.) Purchaser is not compelled to take — 

(a.) Freehold instead of copyhold. 
i)},) Under-lease instead of original lease. 

(c.) Compensation where there has been fraud. 

(2.) Purchaser will be compelled to take, with com- 
pensation, where the difference is slight, as a mere 
deficiency in acreage. 

Where there is a provision for compensation in 
the agreement, a claim for compensation for mis- 
description will be allowed even after conveyance ; 
unless expressly barred by the agreement. 

Palmer v. Johnson ; Clay son v. Leech, 

B, In Cases where Purchaser seeks Specific Pcrfomnance. 

(i.) Purchaser can compel specific performance, taking 
an abatement The vendor must sell what interest 
he has. Hill v. Biwkley, 

(2.) Where partial performance would be unreasonable 
or prejudicial to third parties it will not be enforced. 

Where the terms of the agreement exclude com- 
pensation in case of a deficiency of acreage, and there 
is a considerable deficiency, the rule is that the 
purchaser cannot enforce specific performance with 
compensation, nor can the vendor without compen- 
sation. The vendor may, however, annul the agree- 
ment under the usual condition. 

(VI.) Lapse of time. 

At law, time used to be always of the essence of 
the contract, but in equity time is deemed to be 
privrui fade non-essential Seton v. Slade, 

Time is, however, deemed to be pf the essence of 
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the contract, and its lapse will therefore be a bar to 
relief even in equity in the following cases — 

(i.) Wiieve originally of the essence of the contract by 
(a.) Express agreement. 

(h.) The nature of the case. 

(2.) Where made of the essence of the contract by sub- 
sequent reasonable notice. 

(3.) Where its lapse is such as to constitute laches. 

And now “stipulations in contracts as to time or 
otherwise, which would not before the passing of this 
Act have been deemed to be, or to have become, of the 
essence of such contracts in a court of equity, shall 
receive in all courts the same construction and effect as 
they would have heretofore received in equity.'* 

Ju(L Act, 1873, s. 25, § 7. 

(VII.) The plaintiff has not “clean hands** in the trans- 
action ; and the person defrauded or prejudiced may 
rescind the contract. 

(VIII.) Where the agreement would work great hardship, 
or involve an unlawful act or breach of trust. 

(IX.) Tlie agreement is not established ; that is, if it be not 
a complete agreement as such. 

(X.) The vendor cannot deduce a title. 

But the purchaser can only require such a title as is 
stipulated for in the agreement. In the absence of 
stipulation, he will not be compelled to accept a 
“good holding title,*’ nor to take land subject to 
restrictive covenants. 

The taking of possession by the purchaser is generally, 
and under a sale by the court always, deemed an accept- 
ance of the title. 

Eepvdiaiion and Rescission, 

The purchaser may repudiate the agreement on any one of 
the grounds above mentioned as constituting a good defence 
to an action for specific performance. 
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The vendor may rescind the agreement when he has 
specially reserved to himself a right so to do. 

In re Dames and Wood. 

Under the 9th section of the Vendor and Purchaser Act, 
1 874, a summons may be issued for the decision of any 
question arising out of an agreement for the sale of laud, thus 
a Hording a ready method of determining any such specific 
question. Under this Act — where the contract as regards its 
initial validity is not disputed — the parties may have many 
questions decided which could otherwise only be decided in 
an action for specific performance. 

Under the Common Law Procedure Act, 1854, courts of law 
liad power to compel the specific performance of contracts by 
means of a mandamus. This power, however was restricted 
to contracts relating to some public duty. 

Denson v. Pauli. 

It will be remembered that by the Judicature Act, 1873, 
the specific performance of contracts between vendors and 
purchasers of real estate, including contracts for leases, is 
exclusively assigned to the Chancery Division. 


CHAPTER X. 

INJUNCTIONS. 

N INJUNCTION is a judicial order (formerly a writ), the general 
irpose of which is to restrain the commission or continuance 
some wrongful act of the party enjoined. 

The jurisdiction of equity arose from the fact that at law 
ere was either no remedy at all, or else only an imperfect 
d inadequate remedy. The object of an injunction is usually 
^ventative rather than restorative. 

Injunctions have been generally divided into two classes — 

r. Common injunctions, to prevent the inequitable institu- 
tion or continuance of judicial proceedings. 

Under the Judicature Act, 1873, s. 24, § $, the power 
of equity courts to restrain proceedings actually pending 



INJUNCTIONS. 


ISS 

in other courts is practically abolished, and the court 
before which the action is pending may itself direct a 
stay of proceedings in a proper case; and since the 
Bankruptcy Act, 1883, the Court of Bankruptcy, having 
become an integral part of the High Court, has lost its 
power of restraining proceedings in other courts by injunc- 
tion. Now, therefore, instead of injunctions of this class, 
there is an order to stay proceedings. 

II. Special injunctions, to restrain wrongful acts uncon- 
nected with judicial proceedings. 

Under the Judicature Act, 1873, s. 25, § 8, an in- 
junction may be granted by an interlocutory order of the 
court in all cases in which it appears to the court just or 
convenient, either conditionally or unconditionally. But 
this provision does not give the court any power to issue 
an injunction where no court had such jurisdiction prior 
to the Judicature Acts. 


I. Order to stay proceedings, or other like llcmedial Orders, 

Equity in issuing the old injunction to restrain pro- 
ceedings at law did not interfere with the jurisdiction 
of common law courts, but merely acted in personam^ 
operating on the conscience of the party enjoined. 

Earl of Oxford's Case, 
Upon the same principle, when the parties were within 
its jurisdiction, equity restrained them from proceeding in 
a foreign court : and any division of the High Court may 
now do the like. 

The old injunction was granted in cases where the 
remedy at law would be complete if proofs could be had, 
and in cases of purely equitable rights. In similar cases 
now, an order to stay will be granted. 

Thus proceedings at law were restrained by equity, and now a 
stay of proceedings will be directed by the court before whom 
the action is pending in cases — 

(i.) Where an instrument has been obtained by fraud or 
undue influence. 

(2.) Where assets have been lost by an executor or adminis- 



156 


ixjUKcnoNa 


trator without his default: or in lieu of a stay of pro- 
ceedings, the court may order a transfer of the action 
into the Chancery Division. 

(3.) Wliere a person has only a bare legal title, as against 
one possessing an equitable title. Newlands v. Payntcr. 

(4.) Where a creditor has obtained judgment in an action 
for administration, or a transfer of the action into the 
Cliancery Division may be directed. 

(5.) Wliere more than one action is brought for the same 
purpose, and even in the fonnerly excepted case of a 
mortgagee tlie whole relief sought must now be claimed 
in one action. 

(6.) Equity will protect officers who execute its own pro- 
cesses. 

Equity would not grant injunctions to stay proceedings 
at law — 

( I.) In matters criminal, or not civil, where the parties 

seeking relief were not also plaintiffs in equity. 

(2.) Wliere defence was equally available at law, in the 
absence of special equitable grounds for relief. 

(3.) Matters duly adjudicated upon at law could not be 
reopened in equity. Bateman v. Willoc, 

The Common Law Procedure Act, 1S54, provided that 
equitable defences should be allowed at law, but this was 
confined to cases in which equity would grant an uncon- 
ditional and perpetual injunction. Jeffs v. Day. 

This provision was optional ; but now, under the J udi- 
cature Acts, the defendant at law mtLst plead every kind 
of defence of which he intends to avail himself. 

Where there is a subsisting agreement to refer to arbi- 
tration an order staying proceedings may be made. 

II. Special Injunctions to Restrain AVrongful Acts % m - 
connected with Judicial Proceedings, 

Consider these under two heads — 

Firstly, Injunctions to enforce a contract (express or implied), 
or to forbid a breach thereof. 

Secondly, Injunctions to prevent a tort. 

Firstly^ Injunctions in cases of contract. 
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(i.) This jurisdiction is supplemental to that of enforcing 
specific performance ; for, as a general rule, what equity 
will compel to be done it will restrain from being left 
undone ; and even where it cannot enforce performance, 
it will frequently restrain acts contrary to the tenor of 
the agreement. Cait v. Tourlc, 

Equity will only grant an injunction to indirectly 
compel specific performance where damages would be 
an absolutely inadequate remedy. A purchaser who, 
before completion, has notice of restrictive covenants, 
will be compelled to observe them. 

(2.) Negative contracts are specifically enforced by means 
of injunctions. 

(3.) Tlie breach of part of an agreement may be restrained, 
although specific performance of the remainder cannot 
be enforced; Linnlcy v. Wagner, 

but not, as a general rule, where the court can- 
not secure performance by the plaintifl’ on liis part. 
(4.) breaches of imjtUcd contracts resulting from the mis- 
representations or acts of the parties are restrained, 
unless there has been acquiescence. 

Piggott V. Stratton; Ntesom v. Clarkson, 
(5.) Breaches of statutory contracts will be restrained 
without proof of actual damage. 

Secondly, Injunctions against torts, i.c,, wrongs independent 
of contract. Wlierever there is a riglit, there is a remedy 
for its violation. To afford sufficient grounds lor an 
injunction, there must be something more than a mere 
inconvenience, there must be a legal injury. 

The more important cases are — 

(T.) Waste. 

Waste is a material alteration of things forming an 
integral part of the inheritance. Waste, as distinguished 
from trespass, could only be committed by a limited 
owner, between whom and the party aggrieved there was 
a privity of estate. 

The remedy at law was the old writ of waste under 
the statutes of Marlbridge, Gloucester, and Westminster. 
In many cases the law provided no effective remedy, and 
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the jurisdiction of equity arose from the ihcompetency of 
• the law. Thus equity would restrain — 

(i.) In cases not within the statutes; e.g., where the party 
had not the inheritance. Garth v. Cotton. 

(2.) Tenants without impeachment of waste from committing 
equitable waste, such as pulling down the family mansion- 
house or felling ornamental timber. 

Lcvns BowUs Case. 

Tenants in tail after possibility of issue extinct, and 
tenants in fee with executory devise over, are on same 
footing as tenants expressly stated to be without im- 
peachment of waste. 

(3.) Where the title of the aggrieved party is purely equitable. 
(4.) Where waste is only apprehended, 
rerrnissive waste by a legal tenant for life was not remedi- 
able in equity, for the party aggrieved could obtain damages 
at law. Equity will no longer interfere to stay ameliorative 
waste. Under the Judicature Act, 1873, the distinction 
between legal and e(iuitable waste is practically abolished ; for 
by section 25 it is provided that an estate for life without 
impeachment of waste shall not give the tenant for life any 
legal right to commit equitable waste in the absence of intention 
to confer such right in the instrument creating the estate. 

(II.) Nuisances. 

Public nuisance — remedy, indictment at law, or injunc- 
tion on information at the suit of the Attorney-General in 
equity. Where a public nuisance causes special damage 
to a private person beyond that suffered by the rest of 
the public, he may himself have his remedy by action. 

Soltau V. Be Hdd. 

Where the nuisance is directly authorised by statute, 
there is no remedy either at equity or law. 

Private nuisance — remedy, action at law for damages 
or injunction in equity ; also by abatement or removal of 
the nuisance by the party injured. 

As a general rule, equity does not interfere by injunc- 
tion where damages would be an adequate compensation ; 
e.g.^ a mere trespass, where temporary and without claim 
of right 



INJUNCTIONS. 


IS9 


Equity will, however, interfere wherever the injury 
is not susceptible of being adequately compensated by 
damages, being irreparable. Thus equity will grant an 
injunction to prevent or remedy such nuisances as — 

(a.) Darkening ancient lights, 

(b.) Disturbance of rights to lateral support independently 
of prescription. JluinpJu^s v. Brogden, 

(c.) Pollution of streams injuring riparian owners. 

Ait.^Gni. v, Blrmirigham , 

{d.) The repetition of libels causing injury to property, 
Thorleys Cattle Food v, Massam ; 
Thomas v. Williains. 

{e.) Smoke or noxious fumes injuring property. 

Tippmg v. St, Helens Smelting Co. 


( 111 .) Libels, slanders, &c. 

Equity will restrain by injunction the utterance or repetition 
of libels, slanders, injurious trade circulars, &c. 

(IV.) Patents, copyrights, and trade-marks. 

Equity exercises jurisdiction and grants injunctions in these 
cases wherever there is a prima facie title founded upon long 
enjoyment, to prevent irreparable mischief and to suppress mul- 
tiplicity of suits. It is clear that damages would be no adequate 
compensation for infringement, and that actions at law would 
give no sufficient remedy. 

I. Patents. 

A patent has been defined as a grant from the crown 
by letters patent of the exclusive privilege of mak- 
ing, using, exercising, and vending some new in- 
vention. 

The law of patents is now regulated by the Patents 
Designs and Trade-Marks Act, 1883 (46 & 47 Viet. c. 
57), but this Act does not interfere with the jurisdiction 
in equity. 

No injunction will be granted until the validity of the 
patent has been established, and the court will either 
decide this question for itself or procure it to be deter- 
mined by a jury. 

Upon a motion for an interlocutory injunction three 
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courses are open to the court in acceding to the applica- 
tion — 

(a.) Injunction simply. 

(6.) Interim injunction, plaintiff undertaking astodamages. 
. (c.) Injunction directed to stand over until trial, defendant 
keeping an account. 

It may be noted that the first statute defining patent 
rights is the Statute of Monopolies (21 Jac. I. c. 3), patent 
rights being originally a privilege granted by the crown 
as restrained by legislative enactments. Five conditions 
are essential to the validity of a patent ; the article to be 
patented must be — 

(a.) A manufacture. 

(b.) New invention. 

(r.) The jiatentee must be the true and first inventor. 

(rl.) Of general public utility : and 

(e,) A complete specification must be duly filed. 

. Copyrights. 

Copyright is the exclusive right of multiplying copies of 
an original work or composition. 

Copyright comprises both 

(a.) The right of the author to publish or not, and to re- 
strain others from publishing. 

(b.) The riglit after publication of republishing, and re- 
straining otliers from doing so. 

The plaintiff must in the first place make out his title 
by rcyisiration and otherwise, and this done, the principal 
question at issue is whether or not there has been an 
infringement, f.c., piracy or no piracy ; and 
(a.) Quotations, abridgments, use of common materials, 
will not constitute any infringement if hoiid JuU^ 
otherwise if vxald fide. 

{b.) Copyright exists in orally delivered lectures, and 
publication by hearers is an infringement. 

Ahemethy v. Hutchinson. 
Even if the publiaition be in shorthand only. 

Nichols V. Pitman. 
By 5 & 6 Will. TV. c. 65 a lecturer, in order to 
obtain copyright in his lecture, must give two pre- 
vious days’ notice thereof to two justices of the peace 
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residing within five miles of the place proposed for 
delivery. This statute does not afiect lectures delivered 
in a university or public school 

There is no copyright in the title of a newspaper, 
although there may be in its mere external appear- 
ance. Walter v. Emmott ; Walter v. Jffbtae. 

And there is no copyright in libellous or immoral works. 
(c.) As to private letters, literary or otherwise — 

( I .) The writer may restrain their publication. 

Po2)e V. CarL 

(2.) The ])arty written to may restrain their publi- 
cation by a stranger. 

(3.) Publication may, however, ’ be permitted on 
grounds of public policy. 

The publication of unpublished manuscrii)t may be re- 
strained. JJitIcc of Quceiisherrij v. Shehheare. 

As to dramatic pieces and imisical compositions, there 
are two rights of property, namely — 

(a.) The copyright. 

(6.) The right of representation or performance. 

And these riglits may be separated. It should be 
noted that the right of representation will not pass by 
the assignment of the copyright unless so expressed. 

By the Musical Compositions .Act, 1882 (45 & 46 
Viet. c. 40), the owner of the copyright in any musical 
composition published after the Act must print on the 
title-page a notice that the right of representation is 
reserved in order to avail himself of his right to exclu- 
sive representation. 

By the Copyright (Musical Compositions) Act, 1888, it 
is provided that, notwithstanding the provisions of 3 & 4 
Will. IV. c. IS, the amount of the penalty or damages in 
respect of the unauthorised representation of any musical 
composition, published before or after the Act, and the 
costs of any such proceedings, shall be in the absolute 
discretion of the judge* 

. Trade-marks. 

A trade-Tnari has been defined as the symbol by 
which a man causes his goods or wares to be identified 
and known in the market. The law on this subject 
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is now regulated by the Patent Designs and Trade- 
Marks Acts, 1883-8. 

Prior to the Trade-Marks PiCgistration Acts, 1875-76 
(repealed by the Patent Designs and Trade-Marks Act, 
1883, which practically re-enacts their provisions), the 
right of equity to protect from infringement of trade- 
marks was based not upon any 'property in them, for it 
was said there is no property in a trade-mark, but upon 
the fraxiduUni misrepresentation. 

Turion v. Turton ; Burgess v. Burgess ; Cocks v. Chandler. 

Some doubt, however, exists as to whether this juris- 
diction was not founded upon property in the sole appli- 
cation of the symbol. 

Leather-Cloth Co. v. Awerican I.eaihcr-Cloth Co. 
At any rate, it was laid down that it was not necessary 
to prove fraud in order to entitle a party to relief. 

Singer-Machine Manvfrs. v. Wilson. 
Put now, if a trade-mark or trade-name has been duly 
registered under the Act, the owner has a true property 
in it, to the extent the trade-mark is used in connection 
with goods, but not further. 

Under the Patent Designs and Trade-Marks Acts, 
1883-8, no person can sue for infringement of a trade- 
mark unless it is duly registered, licgistration is prima 
facicy and after five years, conclusive evidence of the right 
to the trade-mark. 

By Lord Cairns' Act (21 & 22 Yict. c. 27) power was 
given to equity courts to award damages, wherever it has juris- 
diction to grant an injunction or specific pcrfminance^ either in 
addition to or in substitution for such injunction or perfor- 
mance. 

With regard to this statute, the following points were 
settled — 

(i.) Equity jurisdiction not extended thereby where a 
plain common law remedy. 

(2.) No damages where contract could not be performed 
at all. 

(3.) No relief where damages only sought. 

(4.) Damages might be given although no injunction 
granted. 
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(5.) Where right to injunction, damages could not be 
given in lieu. 

(6.) Where part of an agreement enforced, damages 
might be given for breach of other part which could 
not be specifically enforced. 

This Act is now repealed, but the right of the Chancery 
Division to award damages in lieu of or in addition to an 
injunction is preserved. 

By RoWs Act (25 k 26 Viet. c. 42), now repealed, power 
was given to et^uity courts to determine all ([uestions, whether 
of law or fact, in every case where relief or remedy was sought 
in equity. 

By the Common Law Procedure Act, 1854 (17 & 18 Viet, 
c. 125, s. 79), power was given to courts of law to grant in- 
junctions where the injured party might and had hrowjkt his 
action. 

And now, under the Judicature Acts, as has been stated, 
all courts are upon tlie same footing in respect of granting in- 
junctions, although relief is generally souglit in the Chancery 
Division, whenever before these Acts the aid of ecfuity would 
have been invoked. 

Mandatory injunctions, ordering some act to be done, in 
general require a much stronger case to be made out than 
prohibitory injunctions, especially if interlocutory. 

Durrdl v. Tritchard, 


CHAPTER XL 

PARTITION, 

Three kinds of co-owners are recognised at law. 

(i.) Coparceners — where a person leaves several co-heirs. 
These alone could originally compel partition; 
hence their name, 'parcenm's, 

(2.) Joint tenants — where property is limited to two or 
more persons without words of division. 

(3.) Tenants in common — where property is limited to 
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several, with words defining the aliquot shares each 
is to take. (Haynes Eg^.^ i6i). 

Courts of law, however, had power given them by statute to 
compel partition in every case by means of a writ of partition. 

Equity assumed jurisdiction w’herever the title was purely 
equitable, so that partition could not be directed at law, and 
generally in all cases on the ground of the inadequacy of the 
legal remedy ; for courts of law could not effectuate a parti- 
tion by mutual conveyances, or order any other than an equal 
partition. The procedure in suits for partition was to issue a 
commission to be completed by mutual conveyances. Now, a 
reference to chambers is made to ascertain what would be a 
proper division. Agar v. Fairfax, 

No suit for partition could be maintained by a reversioner 
or a person claiming under a disputed title. 

Equity had no power to order a sale in lieu of partition ; 
great inconvenience and difficulty consequently occurred where 
property small. Turner v. Morgan. 

Now, however, by the Partition Act, 1868 (31 & 32 Vict, 
c. 40), amended by the Partition Act, 1876 (39 & 40 Viet, 
c. 17), the Court (Chancery Division) — 

(i.) Has ]xmrr, on request of any interested party, 
notwitlistanding the dissent or disability of any 
others, to order a sale in lieu of partition, in the 
event of special circumstances rendering it more 
beneficial, and also notwithstanding the majority 
dissent,* and are ready to purchase the shares of 
those requesting a sale. Gilbert v. Smith. 

(2.) Is hound, on request of parties interested to extent 
of a moiety, to order a sale, unless good reason 
to the contrary. 

(3.) Has poiccr, on request of any interested party, to order 
a sale, unless the other interested parties under- 
take to purchase his share. 
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CHAPTER XIL 

INTERPLEADER. 

An interpleader has been defined as a proceeding by wliich 
a person from whom two or more other persons, whose rights 
he cannot readily determine, have claimed the same thing 
w'herein he himself claims no interest, other than for charges 
or costs, can compel them to contest the matter between them- 
selves, without involving him in any vexatious litigation re- 
specting it. (Sm. Man,y 515.) 

Interpleader, although it existed at law, had a very limited 
application, being (prior to the i & 2 Will. IV. c. 58, and 
23 & 24 Viet. c. 124) restricted to cases of joint bailments. 

To enable a party to interplead in equity, it was essential 
that — 

(i.) He should have no personal interest in the subject- 
matter. Mitchell V. Ilayne, 

(2.) The whole of the rights claimed by the defendants 
should be finally determined by the litigation, and 
the plaintiir therefore be under no personal liability. 

• Crawshay v. Thornton. 

(3.) The titles of the claimants should bo derived the 
one from the other, or both from a common source. 

No interpleader was allowed in equity, as a general rule, in 
cases of — 

(i.) Adverse independent legal titles. 

(2.) Agent against principal, unless the latter had created 
a lien in favour of a third party. 

(3.) Tenant against landlord, and a stranger claiming by 
a paramount title, unless the same rent was claimed 
by persons in privity of contract or of tenure. 

(4.) Sheriff against claimants, for by the seizure he 
became a wrongdoer, unless there were conflicting 
equitable claims. 

Under the i & 2 Will. IV: c. 58, and 23 & 24 Viet. c. 
124, courts of law acquired more extensive jurisdiction, the 
former statute extending the benefit of interpleader to sheriffs, 
and the latter to parties whose titles were not derived from a 
common sourca These statutes, however, only extended this 
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benefit to defendants in an action, while in equity it was not 
necessary that proceedings should have been actually com- 
menced. 

Now the whole procedure in interpleader cases is governed 
by Order Ivii. under the Judicature Acts, whereby the old 
distinctions between law and equity in this respect, liave been 
Ijractically abolished. It is provided by rule 2 of this order 
that the applicant for relief must satisfy the court that — 

(a.) He claims no interest in the subject-matter. 

(6.) He does not collude with other claimants. 

(c.) He is willing to pay or transfer the subject-matter into 
court. 
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PART IV.— THE AUXILIARY JURISDICTION. 

NOW OUSOLETE AS A SEPAIIATE JURISDICTION, 

Section I, — Discovcn/y and Bills to jK'rpctiiatc Testimony and 
to take Evidence i)E BENE esse. 

A. Discovery. 

A BIEL of discovery sought no relief, but merely discovery, 
usually of facts in tlie knowledge, or documents in the posses- 
sion or power, of the defendant. Every such bill was in aid 
of proceedings already commenced in another court. 

The jurisdiction of equity aro.se from the former inability of 
the common law courts to admit tlie evidence of litigants 
themselves, or of interested 2):irties, or to compel the produc- 
tion of material documents in the custody of parties. 

Defences to a bill of discovery rested upon the following 
(among other) grounds, which, with comparatively slight modifi- 
cations, may still be raised as objections to discovery. 

(i.) The subject was cognisable in a judicial court. 

(2.) TJie plaintiff was disentitled by his disability. 

(3.) The plaintiff had no interest in the subject. 

(4.) The defendant was not bound to discover his own title# 
(5.) The defendant was protected from making discovery. 
(6.) The defendant would thereby expose himself to crimi- 
nal proceedings or forfeiture. 

(7.) The defendant was a mere witness. 

Thus — 

(a.) An heir at law could not, while an heir in tail could, 
obtain discovery of title-deeds during ancestor's life- 
time, for the latter had, but the former had not, a 
present title, 

(h.) No discovery was granted in aid of matters not 
purely civil, or where it would involve a forfeiture. 
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(c.) No discovery from a married woman of facts where- 
with to charge her husband, or from any one in breach 
of professional confidence. 

(d,) A defendant who was a bond fide purchaser for value 
without notice could object to discovery. But, it 
it seems, he cannot do so now. 

Lyell V. Kennedy ; Emmersm v.. Ind. 

Courts of law acquired jurisdiction by 6 & 7 Viet. c. 8$, 14 
& 15 Viet. c. 99, and 17 & 18 Viet. c. 124, so that the aid 
of equity was no longer needed; and under the Judieature 
Acts the peculiar jurisdiction of equity to grant discovery in 
aid has become obsolete. 


B. Bllh to Pe/rpetuate Testimony and to take Evidence 
DE BENE ESSE. 

I. Bills to ])erpetuate testimony. 

Their object was to preserve evidence in danger of being lost 
before a question could be litigated. 

A great objection to these bills was that the depositions were 
not published until after the death of witness. Equity refused 
to perpetuate testimony if the matter could at once be litigated. 
The doctrine of equity as to these bills has been thus stated — 
(i.) Any interest, how^ever small and remote, and although 
contingent only, is sufficient to sustain it. 

(2.) Equity will not perpetuate evidence of a right which 
may be immediately barred. 

(3.) A mere expectancy or spes succcssionis was not enough. 
(4.) It was only allowed where right to property involved. 

Dursley v. Fitzliardinge ; Townshend Peerage Case, 
By the 5 & 6 V'ict, c. 69 — 

(a.) The right to perpetuate was extended to persons 
claiming titles, dignities, or offices, 

( 2 >.) A person who would, under the circumstances alleged 
by him, become entitled upon the happening of any 
future event, may perpetuate testimony. 

So that by this Act points 3 and 4 above enumerated were 
altered, and no longer exist. {Haynes Eg,, 192.) 

Under the Legitimacy Declaration Act, 1858, the Divorce 
Division has powder to perpetuate testimony by making decrees 
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declaratory of the legitimacy of the petitioner, or of the validity 
of his marriage or that of his parents or grandparents, and vice 
versa. 

The Judicature Acts do not specifically deal with this sub- 
ject, and under them an action in the nature of a bill to per- 
petuate testimony may still be brought. 

2. Bills to take evidence dc bcnc esse. 

These bills were distinguished from those to perpetuate tes- 
timony by the fact that the former related to matters involved 
in an existing action, while it was a fatal objection to the latter 
that they might be subjects of immediate litigation. 

These bills would be allowed for the purpose of taking evi- 
dence of important witnesses, too aged or infirm to travel, or in 
a precarious state of health, or resident abroad. 

Courts of law were sufficiently empowered in this respect by 
the 13 Geo. III. c. 63, and i Will. IV. c. 22, and now, under 
the Judicature Acts, in lieu of any bill or action there would 
be a mere order. By Order xxxvii,, rule 5, under these Acts, 
it IS provided that the court or a judge may, in atiy cause or 
matter where it shall appear necessary for the purposes of jus- 
tice, make any order for the examination upon oath before the 
court or a judge, or any officer of the court, or any other person, 
and at any place, of any witness or person, and may empower 
any party to any such cause or matter to give such deposition 
in evidence therein, on such terms, if any, as the court or a 
judge may direct.*' 

Section II. — Bills QUIA TIMET and Bills of Peace. 

A. Bills quia timet. 

In the nature of writs of precaution in order to prevent 
wrongs, as by appointment of receivers, directing security 
to be given, or granting injunctions. Actions in the nature 
of bills quia timet may still be brought, but in general 
seek other substantive relief. No such action will lie 
unless the plaintiff prove the apprehended danger to be 
both imminent and of a substantial kind, or the appre- 
hended injury to be irreparable. Fletcher v. Beaky. 

B. Bills of peace. 

Distinguished from bills quia timet by the circumstance 
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that they were most generally brought after the right had 
been tried at law. 

A bill of peace has been defined as a proceeding filed 
to establish and perpetuate, in favour of or against a num- 
ber of persons, some general private right, which from 
its nature is likely to be sought to be established or over- 
thrown by different persons at different times and by 
different actions; or to confirm and perpetuate a right 
which has been satisfactorily established by two or more 
trials at law, but is in danger of being again controverted. 

(S?n. Man,, 519.) 

They were thus brought to prevent — 

(I.) A multiplicity of suits. 

Sheffield WaterirorJcs v. Yeomans; Mayor of 
York v. Pdkiwjton, 

(2.) Oppressive litigation. Earl of Bath v. Shcrimn, 

Prior to Roll's Act (25 «& 26 Viet. c. 42), equity would 
direct the right of the plaintiff* to be established by a trial 
at law, but under that Act it had power to determine the 
right itself. 

Actions in the nature of bills of peace may still be 
brpught, and under the Judicature Acts, the court before 
whom the action is pending will both establish the right 
and grant an injunction in the same judgment. 

Section IJL — Cancelling and Delivering vp Documents, 

Courts of equity have jurisdiction in certain cases to direct 
the cancellation, rescission, or delivery up of instruments 
which have answered their purpose or are voidable or void, 
upon the principle of quia timet, for fear such instruments 
should be subsequently vexatiously used when evidence has 
been lost. This relief is in the discretion of the court, and 
not granted as a matter of right. 

Voluntary instruments are not as a rule relieved against, and 
even where relief is granted, the plaintiff* is put upon terms. 

Eelief was generally granted to a plaintiff who had a good 
defence in equity not available at law ; although all defences 
are now available at law the equity jurisdiction remains 
practically exclusive. 
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The following rules have been laid down ; — 

I. Voidable instruments ; 

(i.) Cancelled, where 

(a.) Defendant guilty of actual fraud, 1 in which plain- 
tiff has not par- 

(b.) Constructive fraud on public policy, j ticipated. 

(c.) Constructive fraud on public policy, in which plain- 
tiff' has participated, if public policy thereby pro- 
moted. 

(d.) Constructive fraud in both parties, where both not 
actually in delicto, 

(2.) Not cancelled, wliere 

(a.) Plaintiff* sole guilty party. 

(/>.) Plaintiff has i)articipated equally in the fraud, 

(c.) Instrument is founded on illegality. 

II, Void instruments ; 

( i .) Delivered up — where the per]>etration of further wrong 
•would be thereby j^revented, upon the general prin- 
ciple of equity, that prevention is better than cure, 
(2.) Not delivered up — where the illegality appears on 
the face of tlie instrument ; for in such a case there 
can be no fear that lapse of time will deprive a party 
of his defence. 

The Judicature Acts have not altered the grounds of this 
jurisdiction, and have assigned it to the Chancery Division 
exclusively. 


Section IV, — Bilh to Ebtallish Wills, 

Formerly ecclesiastical courts had cognisance of wills of per- 
sonalty, and common law courts of wills of realty, the jurisdic- 
tion of equity only existing where a will came incidentally 
before it; in wdiich case, if the parties did not admit the 
validity of the will, and it had not been established elsewhere, 
equity would either itself establish the will, proving it per 
testes, and enjoin the heir, or direct an issue to be tried for 
that purpose. 

Under the Probate Act (20 & 21 Viet, c. 77) the Court of 
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Probate (Probate Division) is the proper court having jurisdic- 
tion over wills of personalty, and also of realty upon citation 
of the heir and devisee. 

A devisee in possession, whether legal or equitable, might 
have had a will of realty established in equity against the heir, 
even though the heir had not brought ejectment. 

Boysc V. Bosshorough, 

And not only against the heir, but against all other opposing 
parties. Jjovett v. lovetL 

But the heir could only come into equity to have the will 
established hy consent, for he luid a legal remedy by ejectment. 

Now under the Probate Act a will proved in common form 
is prima facie proof of the will ; but if in solemn form, is not 
only sutticient, but conclusive proof. 

When wills (whetlier dealing with realty or not) deal with 
personalty, or contain the appointment of an cxccntor, the Court 
of probate has sole jurisdiction over them, even though fraud 
or mistake be alleged. 

Allen V. MThcrson ; Mdidsh v. Milton, 

But the Court of Probate (even since the Judicature Acts) 
has no jurisdiction in the matter of wills dealing with real 
estate only, and not containing any appointment of executor. 

Section V . — irrit of NE exeat kegno. 

The writ of ne exeat regno is a prerogative writ issued to 
prevent a person from leaving the realm. 

It was originally applied to great political purposes only, 
and is hence employed in favour of private rights with great 
caution. 

As a general rule, the writ was only granted in the case of 
equitable debts, which must be certain in their nature, of a 
pecuniary character, actually payable, and not contingent. To 
this rule there were two exceptions, the writ being issued in 
respect of the following legal debts. 

(i.) Alimony decreed. 

(2.) Where there was an admitted balance due from 
defendant to plaintiff, who claimed a larger sum. 

Since the Judicature Acts a writ of ne exeai regno can be 
issued only in cases which come within the provisions of the 
Debtors' Act, 1S69, s. 6. Drover v. Beyer, 
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This section provides that where the plaintiff proves, at 
any time before final judgment, to the satisfaction of a judge, 
that— — 

(i.) The plaintiff has good cause of action against the 
defendant to the amount of ;^50 or upwards ; 

(2.) That there is probable cause for believing that the 
defendant is about to quit England unless he is 
appreliended ; and — 

(3.) That the absence of defendant will materially pre- 
judice the plaintiff in the prosecution of his action ; 
the judge may order such defendant to be arrested and im- 
prisoned for a period not exceeding six months, unless and 
until he has sooner given the prescribed security, not exceeding 
the amount claimed in the action, that he will not go out of 
TCngland witliout the leave of the court. Where the action is 
for a penalty or sum in the nature of a penalty other than a 
jjenalty in respect of any contract, it is not necessary to prove 
item No. 3, and the security given is to be to the effect that 
any sum recovered against the defendant shall be paid, or the 
defendant rendered to prison. These circumstances are practi- 
cally the same as those under which an order to hold to bail 
can be obtained in the Queen’s Eench Division. 

Under the Bankruptcy Act, 1883, a debtor may be arrested 
if he is about to abscond after a bankruptcy notice has been 
issued or a bankruptcy petition presented against him. 
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Second Edition, in 8vo. Price 3i/., cloth, 

THE LAWS OF INSURANCE: 

dTtn, %iU, anil dnatantre. 

EMBODYING 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 

By JAMES BIGGS PORTER, 

or TMB IKNEK TCMPLC AND SOOTH EASTERN CIRCUIT, BAKR1STER>AT<LAW. 

ASSISTED BY 

W. FEILDEN CRAIES, M.A., 

or THE INNER TEMFCE AND WESTERN CIRCUIT, tiARRISTER-AT-LAW. 

" In reviewing the firnt edition of this book we expressed an opinion that it was a painstaking and 
usefu] work. Its utility has been shown bv the speedy apncarance of the present edition, and the labour 
of its authors is stilt apparent to anyone who will glance through its pAge%.‘ Solict/ors’ Jtmmal. 

The success of the first edition proves its value. It is clearly and concisely compiled, and upwards of 
1,500 cases are quoted.*’— /.ntv 'J tmes 

" Mr. Porter's useful Ixiok on insurance law has reached a second edition in less than three ^ears, which 
is not common in a book of this class 'I'he tact is, that in taking up insurance law in all its branches, 
except marine insurance, he hits upon a popular subject. ... Mr. Porter well fills the gap thus 
made for him, and he has called to his aid a useful coadjutor in the person of Mi. Craies.”— j0umai. 

When writing on the first edition in 1884, we ventured to predict for Mr. Porter's work a great success. 
We spoke in terms of unqualified conimcndatton t onceniing the lucidity of the author's style, the thctfough- 
ness of hit work and his happy gift of narrowing down broad and diffusive subjects into a small space. 
Practical experience of the contents of the volume during the past three years has, we may say, fully con- 
firmed our favourable views.”- Jmuranct Record. 


In Royal l2mo, price 2ar., cloth, 

QUARTER SESSIONS PRACTICE, 

A VADE MECUAf OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OK THK MIDDLE TEMI’LE, llAKRtSTKR-AT-LAW , AND RKCUKDKK OF MARGATE. 


Second Edition. In one volume, 8vo, price 2IJ., cloth. 


I 


A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, with an Appendix of 

Statutes, Annotated by means of References to the Text. Second Edition. 
By W, Gregory Walker, B.A., of Lincoln's Inn, Barrister*at*Law, and 
Edgar J. Ei.good, B.C.L., M.A., of Lincoln’s Inn, Barrister-at-Law. 


“We highly approve of Mr. Walker’s arrange- 
ment. .... The Notes are full, and as far as we 
have been able to ascertain, carefully and accurately 

compiled We can commend it a.s bearing 

on its face evidence of skilful and careful labour, 
and we anticipate that it will lie found a very 
acceptable substitute for the ponderous tomes 
of the much esteemed and valued William*,"— - 
Leno Times. 


I “ Ml. Walker is fortunate in his choice of a sub- 
! ject, and ihe power of treating it succinctly, for 
I the ponderous tomes of Williams, however satisfac- 
tory as an authority, are necessarily inconvenient 

{ for reference as well as expensive On the 

whole we are inclined to think the book a good and 
useful one ." — Law Journal. 


In royal i2mo, price 4.r., cloth, 

A DIGEST OF THE LAW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

ANP THE CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 
FROM NOVEMBER 1875 TO AUGUST 1880. 

By W. H. HASTINGS KELKE, M.A., Baniatcr-at-Law. 
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In 8vo, price 5^., cloth, 

THE LAW OF MAINTENANCE AND DESERTION, 

AND THE ORDERS OF THE JUSTICES THEREON, By Temple 
Chevali.ier Martin, Chief Clerk of the Lambeth Police Court, and Joint Author 
of the “ Magisterial and Police Guide,” &c. 


Second Edition. Crown 8vo, price 8 j. 6</., cloth, 

THE LAW OF ARBITRATION AND AWARDS ; 

With Appendix containing Lord Denman’s ARBITRATION BILL, AND 
STATUTES RELATING TO ARBITRATION, and a collection of Forms 
and Index. Second Edition. With a Supplement containing an Abstract of the 
Arbitration Act, 1889. By Joshua Si ater, of Gray’s Inn, Barrister at-Law. 

Tht Supplement ian he futd separately, priie 6d. 


In crown 8vo, price 6s,, cloth, 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray’s Inn, Barrister-at-Law, Author of “The Law of 
Arbitration and Awards. ” 


In 8vo, price I2s., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appenoix ok Forms, 
Orders, &c., and an Addenda civing ihe Alterations under the 
New Rules of Praciice. By Ciarlnce J. Peile, of the Inner Temple, 
Barrister -at -Law. 

“ Mr. Peile ha« done well m writing this book. The subject is carefully yet tersely treated.'*— 7 imes. 

In one volume, 8vo, price i8j., cloth, 

THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

Including THE SETTLED ESTATES A(T, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDINCi-UP PETITIONS. PETITIONS RELATING 
TO SOLICITORS, INFANTS, E’ic., Etc. With an Appendix of Forms 
and Precedents. By Sydney E. Willi am.s, of Lincoln’s Inn, Barrister* 
at-Law. 


Second IMition, in 8vo, price 28 j., cloth, 

1 SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 
With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 
an Introductory Treatise on the Present Rules and Principles of Pleading as 
illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION 

By miles WALKER MATTINSON, of Gray’s Inn, Barrister-at-Law, and 
STUART CUNNINGHAM MACASKIE, of Gray’s Inn, Barrister-at-Law. 
BavmwB. 

** The notes are very pertinent and satis&ctoiy : the introductory chapters on the present system of pleading 
are excellent, and the precedents will be found very useful.**— /wA Law Times. i. 1 

“A work which, in the compass of a single portable volume, contains a brief Treatise on the Pn^ples 
and Rides of Pleading, and a carefully annotated body of Forms which have to a great extent got^hrough 
the entirely separate sming processes of Chambers, Court, and Judges* Chambers, cannot fad to be a most 
oiefhl companion in the Practitioner’s daily routine.**—/^ Magtuine eutd Rnnew, 





Suond Edition^ in Svo, price 25 /.» doth. 

REMODELLED, MUCH ENLARGED WITH SEVERAL NEW 
CHARTERS ON “LIGHT” “SUPPORT,” ETC. 

EMDEN’S LAW RELATING TO 

BUILDING, BUILDING LEASES, 
AND BUILDING CONTRACTS. 

WITH A FULL COLLECTION OF PRECEDENTS, 

IXJGETIIER WITH THE 

STATUTE LAW RELATING TO BUILDING, 

WITH NOTES AND THE CASES UNDER THE VARIOUS SECTIONS. 

By ALFRED EMDEN, 

OF THE INNER TKMPLK, UAKHlsTKR'AT-l AW ; Al'THOR OP THE “PRACTICE IN WINOINO-UP 

tOMI'ANIRS,” “a t’OMI'lKTF COI I.EC HON OP PRAtTlCt STAIUTF'!, ORDERS AND BULKS, 
PROM 1375 TO 1885 ,’* “the SHAKEIIOLDKK’s Ifcl.AL Ol IDE,” KFC., ETC. 


"We were able to speak in terms of commendation of the First Kdition of this hook, hut we can say 
much more for the present edition. Mr Kmden has re-wntten and enlarged his work, and in its prescrit 
form it constitutes a complete, and so far as our examination has cone, an accurate treatise on the Wanch 
of the law to whiih it relates ” Soltcitoti,' younml 

" We had occasion to speak favourably of the hirst Kdition of Mr. Fniden's work, and we have nothing 
but commendation to award to the Second Kdition, which has practically been re written and \try much 
enlartted."- 

*' With the revisions and additions, Mr. F^mden's treatise claims in a higher degree to lie considered the 
moat comprehensive text-book of the law relating to building, that has been published in a single volume.” 
•^rh* Hmltiing Nttvi. 

"'l*liU work viewed as a whole, is in all wa^s a standard authoni) on all the subjects treated, and it is 
in reality a small Law Library on building subjects, ingeniously and most lucidly compressed in a single 
volume/' Tfu Butldinr U 

“No more useful Ihkik for architect, contratlor, or building owner, has hern published than ‘ Kinden’s 
Law of Building, Buildng I..e.'iscs, and Budding ( ouiracts,' and its re -issue as a revised and extended 
work will lie generally aoureciatcd ” 7’Ar Art hiUt /. 

“ A second edition of Mr. Alfred Linden's useful work on '1 hr Laiv lelatiug to Building Lemes^ and 
BuildtHfi Can traits, has just liecn issued liy Messrs. Stevens Haynes, Bell Yard, Temple Bar. 'J’he 
first edition soon liecamc exhausted, and the learned author h.as entirely rewritten, remodelled, and 
considerably enlarged the prcMous edition There is a g\N>d lollcction of precedents with respect to 
matters connected with budding, together with the Statute Law relating to building, with notes, and the 
latest cases under the \arlnns sections A new and comprchciisue index h.is been compiled, and last, hut 
not least, is an excellent glossary of architectural and huddiiig terms used in the Ituildmg Act, building 
leases and coni rads, ^yc.’’- Law Tunes. 

'* We have lieen asked from ivmt to lime which is the text book of the Law relating to Building, 
Buildtn^ Leases, and Building Contracts, and we have had to reply (hat, so far as wc know, i he com* 
nrehciiHiye woik published by Messrs. Stevens *5'' Hayne*., of Bell \ard, lemplc Bar, by Mr, Alfred 
Kmden, is the best and most generally useful we know- We mention tins fact because a second edition 
has just been published, “ rewritten, remodelled, and enlarged,' on the l.iw relating to buildings, with new 
chapterH on damage to property or person caused by building, g.as and water, supjiort, party walls, and 
light. Voluminous preccclciits are also given, with a comprehensive view of the Statute I.aw, which 
ha.s materially changed since the first edition was published m iSS..' It is well that those engaged in the 
building trade should bear this in mind, .is much litig.uion would ihercfoie he avoided, with its consequent 
expense and .mnoy-ance. The book is rendered more v.duable fioin its glossary and well-arranged index.” 
—iiuildiHg 7imei. 

“The present treatise of Mr. Kmden deals with the subject in an exhaustive manner, w'hich leaves 
nothing to he desired. . . . The Ixiok contain^ a number of forms and precedents for building leases and 
agreements w hich arc not to be found in the ordinary ivillection of precedents " — 'T/te Times. 

“ Mr. Kmden has obviously given time and lalamr to his task, and therefore wall save time and labour 
to those who happen to be occupied in the same tieUl of enquiry."— Law Journal. 

“it may safely lie iccommended xcs a practical textbook and guide to all people whose fortune or 
misfortune it is to be uucrcstcd in the construction of buildings and other yAorks." —Saturday Beinew. 

“To supply this want t> the writer's object in publishuig this work, and we have no hesitation in 
expressing our opinion that it will be found valuable by severM distinct classes of persons .... it seems 
to us a go^ and useful book, and we recommend the purchase of it without hesitation.” — The Builder. 

“ From the point of view of practical utility the work cannot fail to be of the greatest use to all who 
require a little law in the course of their building operations. They will find both a sound arrangement 
and a clear sensible style, and by perusing it with ordinary attention many matters of which th^ were 
before doubtful will become quite comprehensible.” — Oty Tress, 




In royal 8vo, i lOo pages, price 521. 6c/., doth. 

THE LAW OF THE DOMESTIC RELATIONS. 

IN’CLUDINO 

HUSBAND AND WIFE: PARENT AND CHILD: GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By william FINDER EVERSLEY, B.C.L, M.A. 

or THK INNBR TEMPLE, BARKISTEK-A'I -LAV . 

'* It is essentially readable and interesting, and ought to take a high place among text books. . . . We 
say. without hesitation, that this is a learned book, written m a peculiarly fitscinating style, having regard 
to the nature of the subject, ... It can only be said, therefore, that the book i<« deserving of success upon 
the merits ; and that the attempt to combine the treatment of three branches ol the law which have hitherto 
been unnaturally divided shows, in itself, a compreheip^ive grasp of principle."— Law Ttmes. 

“ This is an admirable endeavour to treat in one volume a senes of topics which may well bo treated to* 
gether, but which have not hitherto formed the subject of a single treali'.e. . . Mr. Kversley’s style is plain 
without being bare, and he has produced .1 readable as well as a practically useful treatise " — Law JouftiaL 
The author may be congratulated upon liaving produced an excellent tre.itnie on this branch of the 
law, well arranged, clearly written, and complete. A word of praise, too, must be accorded to the i 
laborious core with which he has .iccumulated references to the various Reports, and coustructed hU very 
full vtidcx*'—Solicttars' Journal. ; 

In one volume, royal 8vo, price cloth, 

THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPBELL, M.A., 

OF LINCOLN’S INN, BAKRISTFR-AT-LAW ; ADVOCATB OF THE SCOTCH BAR; 

AUTHOR OF THE “ LAW OK NEl.LU.BNt E," Kll. 

** Notwithstanding the existence of the works referred to by the author in lus preface he has produced 
a treatise which cannot fail to be of utility to practising lawyers, and to increase his own reputation. 

Law Times. 

In one volume, Svo, 1879, price 20J., cloth, 

A TREATISE ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT OF 
STATUTORY LAW. 

WITH AN APPENDIX OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES 
WHICH HAVE IJKEN JUDICIALLY OR SIATUTABLY CONSTRUED. 

By henry HARDCASTLE, 

OF THE INNER IK.MFLE, IJAKRISTKR-AT-LAW ; 

AND JOINT-EIJI lOK OK “ ELECT ION FfcnriON REPORTS.’* 

** We should be doing less than justice, however, to the usefulness of Mr. Hardcastle’s book 
if we did not point out a valuable special feature, consisting of an appendix devoted to the 
collection of a list of vi ords which have been judicially or statutably explained, with reference 
to the cases in which they are so explained. We believe this is a feature pecubar to Mr. Hard- 
castle’s Treatise, and it is one which cannot fail to commend itself to the profession." — Law 
Magazine and Review. 

In one volume, 8vo, price 28 j., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

With special reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance thereof, and containing in exlenso, with Notes and 
Referencc.s The Public Worship Regulation Act, 1874 ; The Church Discipline 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunc- 
tions, Advertisements, and other Original Documents of Legal Authority. By 
Seward Brice, LL.D., of the Inner Temple, Barrister-at-Law. 
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Second EiUhon, in 8vo, price 25/., doth. 

REMODELLED, MUCH ENLARGED WITH SEVERAL NEW 
CHAPTERS ON “LIGHT/* “SUPPORT/’ ETC. 

EMDEN’S LAW RELATING TO 

BUILDING, BUILDING LEASES, 
AND BUILDING CONTRACTS. 

WITH A FULL COLLECTION OF PRECEDENTS, 

IXXJETHER WITH THE 

STATUTE LAW RELATING TO BUILDING, 

WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SECTIONS. 

By ALFRED EMDEN, 

or THE INNKK TEMrLF, KS(^ , H AKK]STKN-AT*I AW ; AfltlOH OF 7 HK “PRACTICE IN WINOINC-Ur 
tOMI'ANIFS," “a COMI'LinK COLLKCTION OF FRACTK fe SlAH'll-S, ORDERS, AND RULES, 
FROM 1375 TO 1885 ," SHAKLHOLDEk’.S I b(.AL Ul IDE," £7C., ETC. 


“We were al>le to speak in terms of commendation of the First Edition of this book, but we can say ' 
much more for the present edition. Mr Kmden has re« written and enlarged his work, and in its present 
form it constitutes a complete, and so far as our examination has c >ne, an accurate treatise on the Wanch , 
of the law to which it relates." -Solicttfiri y out nal 
" We had occasion to speak favourably ot the hirst Edition of Mr Icmden's work, and we have nothing 
but commcndulum to award to the Second Edition, winch has practically been re-wntten and very much 
enlarged. 7 Air 

** With the revisions and additions, Mr. Emden’s treatise claims in a higher degree to be considered the 
moat Comprehensive text>book of the law lelating to budding, that has been published in a single volume." 

Jiutiding Newt. 

“'J’hi* work viewed as a whole, is in all wajs a standard authoritj on all the subjects treated, and it is 
in reality a small Law Library on building subjects, ingeniously and most luc idly compre.s.sed in a single 
volume. 7 'A/ HVf/i/. ' 

“ No more useful Ikxir for archiUtt, contractor, or budding owner, has Wen published than ‘ Emden’s | 
Law of Ruilditig, Building Leases, and Budding C'untracts,' anil Us re•ls^uc as a revised and extended j 
work will be generally appreciated."- 7'he Anhiteit. i 

“A second edition of Mr. Alfred J^mden's useful work on The Laxv felatins to Buildhig Lcaitiy and j 
Buiidinf Coutracts, has just liecn issued by Messrs. Stevens , 57 ^ Haynes, Bell Yard, Icmplc Bar. 'lEe 
first edition soon became exhausted, and the learned author has entirely rcwTitten, remodelled, and 
considerably enlarged thc_ previous eihtion. 'I here is a goiH.1 collection of i)rcccderits with respect to 1 
matters connected w'ith building, together wnth the Statute Law relating to budding, with notc.s, and the . 
latest cases under the various sections A new and comprehensive index has been compiled, and la&t, but 
not least, is an excellent glossary of architectural and buduing terms used in the Building Act, building ! 
leases and cuiuracis, iVc. - Latv I'lmrs 

“ Wc have lieeii anked from time to time which is the text ixxik of the Law relating to Buildings ; 
Butldtu^ Leases, and Building Contracts, and we have had to replj that, so far a.s wc know, the com- j 
prehensiye work published by Messrs. Stevens »5** llajncs, of Bell \ .ird, Temple Bar, by Mr. Alfred 1 
Emdeii, is the best and most gencrallj if-eful we know. W’e mention this fai t because a second edition 
has just Iicen published, “ rewntlcii, remodelled, and cul.in^ed," on ihe law relating to buildings, with new I 
chapters on d.xmage to pnnverty or person caused by building, gas and water, supjiort, part> walls, and j 
light. Voluminous preceJents arc also given, with a comprehensive view of the Statute l.aw, which 
h^ mateiially changed since the first edition was published in i3S?. It i5 well that those engaged in the { 
building traile should bear this in mind, as much litigation would therefore Ivc avoided, with its conseouent * 
expense and annoyance. 'I'he book is icndered more valuable from its glossary and well-arranged inoex.” 
Building 'finte*. 

‘*The prc.sent treatise of Mr. Eindeii deals with the subject in an exhaustive manner, which leaves 
nothing to be desired . . . The liook contains a number of forms and precedents for building leases and | 
agreements which are not to be found in the ordinary collection of precedents " — The Times. j 

“ Mr. Emden has obviously given time and lalxjur to his task, and therefore will save time and labour 
f to thoae who happen to be occupied in the same field of eiiquir}'." — Law Journal, 

" It may safely be teconimended a.s a practical tcxt-lKiok and guide to all people whose fortune or 
misfortune it Is to be interested in the construction of buildings and other 't, 0 TV<' —Saturday Review. 

** To supply this want is the writer’s object in publishing this work, and we have no hesitation in 
expressing our opinion that it will be found valuable by several distinct classes of persons .... it seems 
to usa and useful book, and we reconuuend the purchase of it without hesitation." — The Builder. 

From the point of view of practical utthty the work cannot fail to be of the greatest use to all who 
retmire a little law in the course of their building operations. They will find both a sound arrangement 
and a clear sensible style, and by pei using it with ordinorv* attentton many matters of which they were 
before doubtful will become quite comprehensible. "—Cf/y Press. 
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In royal 8vo, I loo pages, price 52 r. 6J., cloth. 

THE UW OF THE DOMESTIC RELATIONS. 

INCLUDING 

HUSBAND AND WIFE : PARENT AND CHILD : GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By william FINDER EVERSLEY, B.C.L., M.A. 

OF THE INNER TEMPLE, BARRlSTKK-AT -LAW. 

" It is essentially readable and interesting, and ought to take a high place among text books. . . . We 
say. without hesitatiiMi, that this u a learned book, written in a peculiarly fascinating style, having regard 
to the nature of the subject. ... It can only he said, therefore, that the liook is deserving of success upon 
the merits ; and that the attempt to combine the treatment of three branches of the law which have hitherto 
been unnaturally divided shows, in itself, a comprehen*^ivc grasp of principle."'- Law Times. 

** This is an admirable endeavour to treat in one volume a senes of topics which may well be treated to* 
gether, but which have not hitherto formed the subject of a single treatise. . . Mr. Kversley's style is plain 
without being bare, and he has produced a readable as well as a practically useful treatise."— JowymL 
The author may be congratulated upon having produced an excellent trc.itisc on this branch of the 
law, well arranged, clearly written, and complete. A word of praise, too, must lie accorded to the 
laborious care with which he has accumulated rclercnces to the various Reports, and cousiructed his very 
full index,'* — SoUettfirs' Journal. 


In one volume, royal Svo, price 30J., cloth, 

THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPBELL, M.A., 

OF Lincoln’s inn, bakristkr-at-law; advocate ok the scotch bar; 

AUTHOR OK THE “LAW OK NEOLIUbNCfc," EIC. 

** Notwithstanding the existence of the works referred to by the author in his preface he has produced 
a treatise which cannot fail to be of utility to practising lawyers, and to increase his own reputation."— 
Law Times. 


In one volume, Svo, 1879, price 20x., cloth, 

A TREATISE ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT OF 
STATUTORY LAW. 

WITH AN APPENDIX OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES 
WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED. 

By henry HARDCASTLE, 

OK THE INNER TEMPLE, BAMHSTI R-A I -I AW ; 

AND JOINT-EDITOR OK “ELECTION PEriTION REPORTS." 


We should be doing less than justice, however, to the usefulness of Mr. Hardcastlc's book 
if we did not point out a valuable special feature, consisting of an appendix devoted to the 
collection of a list of words which have been judicially or statutably explained, with reference 
to the in which they are so explained. We believe this is a feature peculiar to Mr. Hard- 
castle's Treatise, and it is one which cannot fail to commend itself to the profession." — Law 
Magatine and Review. 

In one volume, Svo, price 28 j., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP; 

With special reference to Matters of Ritual and Ornamentation, and the Means of 
Souring the Due Observance thereof, and containing in extenso, with Notes and 
References, The Public Worship Regulation Act, 1874 ; The Church Discipline 
Act; the various Ads of Uniformity; the Liturgies of I 549 » * 552 , and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunc- 
tions, Advertisements, and other Original Documents of Legal Authority. By 
Seward Brice, LL.D., of the Inner Temple, Barrister-at-Law. 
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Id 8vo» price 121., doth, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court 1883, relating to 
ine Practice on the Crown side of the Queen's Bench Division ; induing Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes, 
Cases, and a Full Index. By F, H. SHORT, Chief Clerk of the Crown Office, 


In the press, and nearly ready, 

CORNER’S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen’s Bench Division of the High Court 
of Justice; with an Appendix of Rules, Forms, Scale of Costs and Allowances, See, 
SECOND EDITION. 

By F. H. SHORT. Chief Clerk, Crown Office, and F. HAMILTON MELLOR, 
of the Inner Temple, Barristcr-at-Law. 

In 8vo, price dr. 6</., cloth, 

THE CUSTOMS AND INLAND REVENUE ACTS, 

1880 and 1881 (43 Vict. Cap. 14 , and 44 Vicr. Cap. 12 ), 

So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By Alfred Hanson, Esq., Comp* 
troHer of Legacy and Succession Duties. 

*•* Thif forms a Supplement to the Third Edition of the Probate, Legacy, and Succeasion Duty 
Acts, by the same Author. 


Third Edition, in 8vo, 1876, price 25^., cloth, 

THE ACTS RELATING TO PROBATE, LEGACY, AND 

SUCCESSION DUTIES* Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. 
c. 28; 55 Geo. III. c. 184; and 16 ii: 17 Vict. c. 51 ; with an Introduction, 
Copious Notes, and References to all the I)cculetl Cases in England, Scotland, 
anu Ireland. An Appendix of Statutes, Tables, and a full Index. By ALFRED 
Hanson, of the Middle Temple, Ksq., Barrister-at-Law, Comptroller of Legacy 
and Succession Duties, Third Edition. Incorporating the Cases to Michaelmas 
Sittings, 1876. 

“ It is the only complete book upon a subject of great importance. 

“Mr. Hanson is peculiarly qualified to be the adviser at such a time. Hence a volume 
without a rival.' Times. 

“ Hts liook is in itself a most useful one ; its author knows every in and out of the subj'ect, 
and has presented the whole in a form easily and readily handled, and with good arrangement 
and clear exposition."— .S'o/ir/ /err Journal, 


In royal 8vo, 1877, price loj., cloth, 

LES HOSPICES DE PARIS ET DE LONDRES. 

THE CASE OF LORD HENRY SEYMOUR’S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE. 

In 8vo, 1867, price i6j., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS’ JURISDICTION ACT, 1862; 
THE ROMAN CATHOLIC CHARITIES ACTS: 

Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla* 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By HUGH COOKE and R. G. HARWOOD, of the Charity Commistiotij 
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Second Edition, in i Volume, medium Svo, price 35^., cloth. 

EMDEN'S COMPLETE COLLECTION 

OF 

PRACTICE STATUTES, 

ORDERS AND RULES. 

BEINCf 

A SELECTION OF SUCH PRACTICAL PARTS OF ALL STATUTES, 
ORDERS AND RULES, AS ARE NOW IN FORCE 

AND RELATE TO THE 

PRACTICE AND PROCEDURE OF THE SUPREME COURT. 
From 1276 TO 1886. 

WITH TABULATED SUMMARIES OF THE LEADING CASES 
AND ANALYTICAL CROSS-REFERENCES 

By ALFRED EMDEN, 

or THE INNIf* TEMPLE, EM?., IIARRISTKR-AT-LAW ; AUTHOR OK “ THE PRACTICE IS WINDINfi-UP 
COMPANlfcS;’* “the law RKLAIING TO HUILIHNG, HUILDING LKASPS, AND CONTRACTS;*' 

“the shareholder's LBt.AL GUIDE ' ETC. 

ASSISIF.l) IlY 

HERBERT THOMPSON, M.A., 

OF THE INNER TEMPLE, PMJ., WAKRIS1 KR-A 1 *1 AVI. 

•.* In this Edition, all the new Statutes, Rules of Court, and Orders have been printed, and nearly two 
thousand additional ca.ses have been added. 


EXTRACT FROM PREFACE 

The object of this work is to bring together in one volume all such practical parts of any statutes, 
orders and rules, as are now in force, and relate to the practue and procedure of the .Supreme Court. 

The plan of the work has been to arrange the .Statutes, as far as possible chronologically ; but where 
ever there are other Statutes which wholly relate to the subject of the first in date, they have generally 
been placed immediately after it A tross-rcfcrcncc to each Act is also placed in its chronological order, so 
that it may at once be seen where the particular Act is printed. The thick type shoulder-notes refer to the 
chronological order, and the sliouldcr-notes in smaller type to the Statutes on the particul.ai page. No 
arrangement, made with the obiect of avoiding the necessity of reprinting portions of the Acts, can be 
entirely uniform, but with the Table of Contents, and a comprehensive Index^ it is anticipated that the 
sections of the various .Acts and Rules wilt be readily found, and that ts the sole object of any 
arrangemenU 

REVIEWBw 

“ By means of a very lull index and frequent cross references, the practitioner will have Utile diiTiciilty 
in finding any provision ne may require to consult. 'The selection of the sections of Statutes and of the 
rules, does much credit to the care and industry of the authors, ..... I'he book is admirably pnnt^, 
and the index deserves much praise for its completeness." — Soltators' Jourwil. 

“ The arrangement of the book, though at first sight it may appear a little complicated, will be found 
on examination clear and good. An ingenious system of headnotes and cross references, coinliined with 
an excellent index, obviate any objections which can be raised to the system which has been adopted. . , . 
No practice book, however, of which we are aware, contains so much in so reasonable a space .” — Law 
Jcumal. .... 

“ The comprehensive title of this work of practice creates expectation, and it is no mean praise to say 
that the performance fairly equals the promise ... It is a gixxl point that besides the Statutes, Rules, 
and Orders, Mr. Emden gives the notices tssued by the Registrars and like authorities, a kind of informa- 
tion often difficult to find.”— Z-am Quarterly. 

“ The 1300 odd pages of which it consists contains much of extreme value to the practitioner. He will 
there find an immense Lxly of statute law relating to practice, arranged in chronological order, and the 
fact that all the sets of rules and forms which have been iasued under such Acts of Parliament as the Con- 
veyancing Acts are set out in exteuso, in a clear and convenient form. In addition to this the contents arc 
exceedingly well indexed, and the reader is therefore able in a moment to find any point he may want— a 
great recommendation in a work of this character ." — Lanu Times. 

“No one can deny that the idea good, and we think any impartial observer will come to the conclusier 
that the work is capitally done .... We think the worlc a very valuable one .... We think 
practitioners generally will find it most useful and handy for reference, ami it will form an excellent work 
mr the coxnmeDcement the library of many barristers and solicitors just starting. ^Law Student s 
Jountai, 
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HIGGINS'S DIGEST OF PATENT CASES. 

Price 211., 

A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

LAW AND PRACTICE OF LETTERS 
PATENT FOR INVENTIONS, 

Decidtd from the passing of the Statute of Monopolies to the present time / 

Together with an Appendix, giving the Reported Cases from June, 1875, March, 1880, 
as also some Cases not reported elsewhere. 

By clement HIGGINS, M.A., F.C.S., 

or THB INNER TEMPLE, UAKRISTEH-AT-LAW. 


i ** Mr. HigKin4')i work will be uftcful as a work of reference. Upwards of 700 cases are digested : and, 
besides a tsible of contents, there is a full index to the subjcct-rnattcr ; and that index, which greatly 
. enhances the value of the l>ook, must have cost the author much time, labour, and thought.”-— /.aw Joumal. 

I *' ‘This is essentially,* says Mr. Higgins in his preface, ‘a book of reference.’ It remains to be added 
whether the compilation is reliable and exhaustive. It is only fair to say th.it we think it is ; and we will 
j add, that the arrungenient of suhjcct-matter(throriolugical undereach heading, the date, and double or 
even treble references being appended to every decision) and the neat and carefully-executed index (which 
1 is decidedly above the average) are such as no reader of ‘essentially a book of reference’ could quarrel 
i with."— /<»»»' %ourHal. 

"On the whole. Mr. Higgins's work luas been well accomplished. It has ably fulfilled its object by 
’ supplying a reliable and authentic summary of the rciKirtcd patent Uw cases decided in b nglish courts of 
j law and equity, while presenting a complete history of legal doctrine on the poinLs of law and practice 
! relating to its subject *’— Irish 7 imts. 

I " Mr. Higgins li.is, with wonderful .ind accurate research, produced a work which is much needed, since 
we have no collection of patent cases whi( h docs not terminate yc.irs ago. VVe conMder, too. if an inventor 
furnishes htinself with this Digest and a little treatise on the law of fiatents, he will be able to be as much 
his owm patent lawyer ns it is safe to be ” Siifnti/ic and l.tt<raty Kermv. 

" Mr. Higgins's object h.ns been to supply a reliable and exh.iustfvc summ.iry of the reported patent cases 
decided in f nglish courts of law and cciuuy, and this obiect he api>ears to have attained. 'I'he classifica- 
tion is excellent, licing, ns Mr. Higgins very truly rencarks, th.it which naturally suggests itself fVom 
the practical working of patent law lights The lucid style in whuh Mr Higgins has written his Digest 
will not fail to recommend it to all w ho may consult his book ; and the very copious index, together with 
the table of cases, will render the work csjiccially valuable to professional men.’ *— Joumal. 

" The appearance of Mr. Hi|j^ins’s Digest is exceedingly opportune. Ihe plan of the work is definite 
and simple. We consider that Mr. Higgins, m the production of this work, has met a long-felt demand. 

' Not merely the legal profession ami jiatent agents, but iiatentccs, actual or intending inventors, manuiac* 

! turer^ and their scientific advisers will find the Digest an invaluable book of reference."— News, 
"Inc arrangement and condensation of the main principles and facts of the cases here digested render 
i the work invaluable in the way of reference.” — Standard. 

I "The Wfork constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
i a by no means immaterial point in its favour being that it includes a number of comparatively recent 
j cases.” — Kne*>*eer. 

j " From these decisions the state of the law upon any point connected with patents may be deduced. 

I In fine, we must pronounce the book as invaluable to ail whom it may concern .” — Quarterly Joumai of 
Science. 


In 8vo, price 6/., sewed, 

A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

UW AND PRACTICE OF LETTERS PATENT FOR INVENTIONS 


DECIDED BETWEEN JUNE, 1875. AND MARCH, 1880: 

TOGETHER WITH SOME UNREPORTEO CASES. 

FORMING 

AN APPENDIX TO DIGEST OP PATENT OASES. 

By clement HIGGINS, 

|EAJUtlS7SR.AT.LAW, 
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Now ready, in 8vo, price tos. cloth. 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF TH« MIDDLE TEMHLE, BARRISTRR-AT'LAW ; AUTHOR OF “ PRINCIPLES OK BANERUPTCY,*' &C., 
AND LECTl RKR ON COMMON I AW TO THE INCORPORATED LAW SOCIETY. 


“ This is a work by the well-known author of a student's book on Bankruptcy. Its groundwork is a 
series of lectures delivered in 1887 by Mr. Ringwood, as lecturer appointed by the Incorporated Law 
Society. It IS clear, concise, well and intelligently written and one uses from its perusal with feelings of 
pleasure. . . After perusing the entire work, we can conscientiously recommend it to students."— 

Law Students Journal. 

“ The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author." — Law Ttmes 

" Mr. Ringwood’s book is a plain and straightforward introduction to this branch of the law."— Z.«w 
Journal. 


In 8vo, price 25/., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THE LANDS CLAUSES, RAII.WAY CLAUSES CONSOLIDATION AND 
M E IROPOI .1 TAN ACTS 

THE ARTIZANS AND LABOURERS’ DWELLINGS IMPROVEMENT ACT, 1875, 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 

FIFTH EDITION^ Eni.argrd, with Additional Forms, including 

PRECKDENrs OF lllLLS OF COSTS. 

By eyre LLOYD, 

OF THE INNER TKMI'LK, HAKBISTl- K-A T-LAW. 


“The work is eminently a practical one, and is of great value to practitioners who have to deal with 
compensation —Solicitors Jointuil. 


s.itisf.(( tory it aj»pcars to us in every point of 
view - comprehensive in its scope, exhaiLStive in ttt 
trr.-itincnt, sound in its exposition. Law 
Times. 


“It IS with inurh gratifn .ition th.it we Imvc to 
express our unhesitating opiniun tliat Mr. Lloyd’s 
treatise will prose thoroughly satisf.i« lory to the 
profession, and to the puljlic at large 'I horoughlj 

“ In proindius the lei^al profession with a hook ivhu h 1 ontanis the decisions of the Courts of Law and 
Equity upon the various statutes relating to the Law of ( ompt ination, Mr. Kyre l.loyd hat long tine* 
Uft all competitors in the distaiu e, and his book may now be considered the stamiard work upon the tulh 
ject. The plan of Mr Lloyd s book is generally known, and its iiu idity is appreiiated ; the present quite 
fulfils all the promises of the preceding tditions, and contains in addition to other matter a complete set 
of forms under the A rtizans and Labourers Ac t, 1 875, and spec miens of Hills of Costs^ which will be found 
a navel feature, extremely useful to legal practitioners .'' — stick of THE Pkack. 


In 8vo, price yj., cloth, 

THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES, 

WITH srECIAL REFERENCE TO 

THE LAW OF PRIMOGENITURE AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF “ THE LAW OF COMPENSATION 
UNDER THE LANDS CLAUSES CONSOLIDAI ION ACTS," BTC. 

** Mr. Eyre Lloyd compres.scs into little more than eighty pagoi a considerable amount of matter both 
valuable and interesting ; and his quoutions from Diplomatic Reports by the present I.ord Lytton, and 
other distinguLshed public servants, throw' a picturcsoue light on a narrative much of which is necessarily 
dry reading. We can confidently recommend Mr. Eyre Lloyd’s new work as one of great practicaj 
tttuity, if^ Indeed, it be not unique tn our language, as a book of reference on Foreign Successitm Laws." 
—Lofto Magazine and Review. 

“ Mr. Eyre Lloyd has composed a useful and interesting abstract of the laws on the subje^ M racim' 
non to propert y in Christian countries, with special reference to the law of jMimogeniture in Englaad. — 
Saturdao Rettiew. 
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In one volume, royt! 8 vo, price 4 U., doth, 

PRINCIPLES OF THE LAW OF NEGLIGENCE. 

By Thomas Beven, of the Inner Temple, Barrister*at*Law. Author of “The Law 
of Employer’s Liability for the Negligence of Servants Causing Injury to 
Fellow Servants.” 

^ ** Contains evidence of much lericms work, and ought to receive a fair trial at the hands of the profes- 
sion . Quarterly Kruiew. 

** This is the moM elaborate work on the Law of Negligence which has yet appeared in England. . . . 
His treatment is original, and has evidently not been adopted without great research, care, and revision.” 
--Law JtmmaL 

“Mr. 'I'homas Heven’s treatise on the * Principles of the Law of Negligence ' should be of service, 
not only to lawyers but to Railway Managets, Carriers, and indeed to all business and professional men.*' 
—Daily News. 


In one large vol., 8vo, price 32 j., cloth, 

INSTITUTES AND HISTORY OF ROMAN PRIVATE LAV, 

With Catena of Tcxtsi. By Dr. Carl Salkowski, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M.A. (Oxon.). 


In 8vo, price 41. 6</., cloth, 

THE 

NEWSPAPER UBEL AND REGISTRATION ACT, 1S8L 

With a statement of tlie Law of Libel as affecting Proprietors, Publishers, and Editors of 
Newspapers. By G. Eli.iott, Barrister -at -Law, of the Inner Temple. 


In one volume, royal 8vo, price 30^., cloth, 

CASES AND OPINIONS ON CONSTITUTIONAL LAV, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources; w'ith Notes. By 
William Forsyth, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
Slate in Council cf India, Author of “ Horlcnsius,"’ “History of Trial by Jury,” 
“Life of Cicero,” etc., late Fellow of Trinity College, Cambridge. 


In one thick volume, 8vo, price 32J., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1868 ; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godeiroi, of Lincoln’s Inn, and John 
Shortt, of the Middle Temple, Barristers-at-Law. 


In a handy volume, crowm 8vo, 1870, price lOtf. 6</., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts j with the 
Principal Authorities, English and American, brought dowm to the present time ; 
and an Appendix, containing Statutes, Forms, Tabic of Fees, etc. By Edwyn 
Jones, of Gray’s Inn, Barrister-at-Law. 




STEVENS «Sr* HAYNES, BELL YARD. TEMPLE BAR. 


15 


Fourth Editiouy in 8vo, price tos. cloth, 

THE PRINCIPLES OF BANKRUPTCY. 


WITH AN APPENDIX, 

CONTAINING 

THE CONSOLIDATED RULES OF 1886, SCALE OF COSTS, 1886,' 
AND THE BILLS OF SALE ACTS, 1878 & 1882, 

Etc., Etc. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, E.SQ., BARRISTKK-AT-I AW ; LATE SCHOLAR OF TRINITY COLLEGE, DUBLIN. 


“This edition is a considerable improvement on the first, and although chie'ly written for the use of 
Students, the work will be found useful to the practitioner . “ — Lato Times 

“The author of this convenient handbook sees the |iotnt upon which we insist elsewhere in regard to 

the chief aim of any system of Kankruptcy I^iw which should deserve the title of National 

There can be no Question that a sound measure of Reform is jjreatly needed, lUid would lie welcomed by 
all parties in the United Kingdom. Pending this amendment it is necessary to know the laiw as it is, 
ana those who have to deal with the subject in any of its uraciical legal aspects will do well to consult 
Mr. Ringwood’s unpretending but useful volume .” — Laxv .uaf^aBtne. 

“The above work is written by a distinguished scholar of 'Irinity College, Dublin. Mr. Rin^wood 
ha.s chosen a most difficult and un.it tn-utive subject, but he ha.s shown sound judgment and skill m the 
manner m which he has executed his t.isk His book docs not profess to be an exhaustive treatise on 
bankruptcy law, yet in a neat and tompact volume we have a vast amount of well digested matter. T'he 
reader is not distracted and pu/zled by having .» long list of cases flung at bim at the end of each page, as 
the general effect of the law is staled in a few well selected sentences, and .a reference given to the leading 
decisions only on the subject ... An cx« client index, and a table of cases where references to four 
sets of contemporary reports may be seen at a glance, show the industry and care with which the work 
has been Daily Paper. 


Fifth Editiouy in royal l2nio, price 20 j., clolh, 

A CONCISE TREATISE UPON 

THE LAW OF BANKRUPTCY. 

WITH AN APPENDIX 

CONTAINING 

Tbe Banlmiptfiy Act, 1883; General Rules and Forms, 1886 ; 

Scale of Costs, 1886; Board of Trade Orders ; the Debtors Acts; and 
Bills of Sale Acts, 1878 and 1882. 

By EDWARD T. BALDWIN, M.A., 

OF THE IN’NEK TEMPLE, IIAPRHTER-AT-LAW. 


“ Mr. Baldwin's book has a well'caraed repuution for conaseneis, clearness, and accuracy. ... At 
a terse and rea^ble treatise on Bankruptcy law his work may be commended to our readers. . . . Tnere 
ia a good index.”— Journal. 

“Tbe new edition of this book will be welcomed by the profession ... It still remains one of ^e 

most handy man ii als of Bankruptcy law and practice It will fully maintain the reputation 

which the work has acquired”— Journal. 

“ The whole book forms a compendious and wonderfully readable treatise. . . . The style is cleat 
and concise .... The mdex is votuminous.*’— Timet. 
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Now ready, in one vol., price 20f. cloth. 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOP THE USE OF STUDENTS AND THE PROFESSION. 

By william DOUGLAS EDWARDS, LL.B., 

OK mnloln's ikn, bakristrr-at-law. 

OPIKIONS OF THE PBSBB. 

“llte book in certainly destineU to take a high place as a standard work on the I.Aw of Property in 

l.And. The style is good, the conclusions of law are accurate, and the authorities are well selected 

The amount of detail is much greater than in Wdliams A-s a companion volume to it, we can with 

S reat confidence recommend it to the student ; and the practitioner will find it a very useful epitome of 
^ 1 C modern law. Altogether it is a work for whiih wc are indebted to the author, and is worthy of the 
improved notions of law which the study of jurisprudence is bringiiig to the front.” — Soltcxtorx* Journal. 

“'rhis book is a very readable account of the Law of Property in Land, written for students and others 

The arrangement of subjects is thoroughly good. . . . Taken as a whole. Mr. Edwards' work 

appears thoroughly good . . . Mr. Edwards has deserved well at the hands of tne class for whom he 
luui written.” — l,atv 1 %mes. 

“ This book shows signs of thorough work throughout . . . The book is a business-like and useful 

performance."— Aatu Journal. 

"Mr. Edwards has produced a most comprehensive, and in many ways most valuable, piece of work 

We consider this Ixiok preferable in many resfiects to the standard works usually placed in the 

hands of students In arrangement, the book has more good method m it than any other book we 

know on the same subject.” - I'lte U.\/ord Revinv, 


THE LAW OF CORPORATIONS. 


In one volume of One Thousand Pages, royal 8vo, price 42j., cloth, 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

An Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of 

CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 

SECOND EDITION. 

By SEWARD BRICE, M.A.. LL.D. London, 

OF THE INNER TBHFLE, BARRISTER- AT«LAW‘. 


BBVISW8. 

On ik$ wkolr, consider Mr. Bricis ejckaustive work a valuable addition io the literature 
the Saturday Review. 

" It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the same 
time more scientifically, than any work with which we are acquainted), not the law of prindiKil and 
agunt ; and Mr. Brice does not do his book justice by giving it so vague a title."— Zmv JoutnoL 
** On this doctrine, ftrst introduced in the Common Law Courts in East At^lian Railwt^ Co. ▼. 
Eouitm Comntios Rmtiwaj^ Co,, Brice on Ultra Vires may be read with advantage."— 

Loro Jortics Bramwbll, m tke Cass <(f Evtrsksd v. L. hf . W. iS>. Co. (L. IL, 3 Q B. Kv. 141.) 




STEVENS <Sr» BAYNES, BELL YARD, TEMPLE BAR. 


Fifth Editioni in royal 8vo, price 32 f., cloth, 

BUCKLEY on THE COMPANIES ACTS. 

FIFTH EDITION BY THE AUTHOR. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 
1862 TO 1886, 

AMD 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO 1872. 

^ tEmtisc on the Ssito ot (Stock Com;>.imcs. 

CONTAININC: THE STATUTES, WITH THE RULES, ORDERS, AND 
FORMS, REGULATING PROCEEDINGS IN THE CHANCERY 
DD'ISION OF THE HIGH COURT OF JUSTICE. 

By H. burton BUCRLEY, M.A., 

OF LINCOLNS INN, Esg., ONK OK HEK MAjKsTv'S COUNSEL 

‘We find throughout the book all the old ch.iractcnstics of careful collection and masterly examination 
of cases* and we are glad to find that Mr lUiokley, Q.C , is not a less painstaking editor than tho 
unknown Mr. Buckley wlu first produced this evccllent treatise " — Solui tar i,' Journal. 


In two volumes, royal 8vo, ^os., cloth, 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT DUTIES, POWERS, RIGHTS, LIABILITIES, 
AND REMEDIES. 

Bv JOSEPH KAY, Esq., M.A., Q.C., 

OF TKIN, COLL, CAMllKIDGK, AND OP 'IHK NOKTHKKN t IKCUIT ; 

SOUCITOR-GENEUAL OF THE COUNTY I'AI.ATINF OF DURHAM; ONK OF TUB JUDGES OF THB COURT Of 
KKCOKD FOR THE ill NDRKD OF SALFORD*, 

A*^D AUTHOR OF "niE SOCIAL CONDI rii*N AND EDUCATION OF THB FBOI'LB 
IN ENGLAND AND EUKOl'E." 


REVIEWS OF THE WORK. 

From the IjIVBRPOOIj JOURNAIj OF OOMMFROB. 

“ ‘The law relating to Shipmasters and Seamen ‘ work being enhanced by copious appendices and 
— 4uch is the title of a voluminous and important index, and by the quotation of a mass of authori* 

work which has just been issued by Messrs, Stevens ties. . . . The 'work must be an invaluable one 

and Haynes, the eminent law publishers, of London. ^ to the shipvivner, shipmaster, or consul at a foreira 
The author is Mr, Joseph Kay, Q.C., and while port. The language is clear and simple, while the 
creating generally of the law relating to shipmasters i legal standing of the author is a sufficient guarantee 
and seamen, he refers more particularly to their ap- ! that he writes with the requisite authority, and 

f ointment, duties, rights, liabilities, and remedies. that the cases qiioied by him are decisive as regards 
t consists of two large volumes, the text occupying • the points on wntch he touches.” 
nearly twelve hundred pages, and the value of the ■ 

From the LAW JOUBNAL. 

“The author tells us that for ten years he has compile a guide and reference book for masters, ship 
been engaged upon it. . . . Two large volumes agents, and consuls.' He ha.s l>ren so modest as 
containing ii8i pages of text, 8i pages of .nppen- not to add lawyers to the list of his pupils ; but his 

dices, 98 pages oi index, and upwards of i 3 oo cited work will, we think, be welcomed lawyers who 

cases, attest the magnitude of the work designed have to do with shipping transMtiofu, almost m 
and accoamlished by Mr. Kay. cordially as it undoubtedly will be by who 

“Mr. Kay says that he has ‘endeavoured to occupy their business in the great waters.** 
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Second Edition, in 8vo, price 351., cloth, 

THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 

By J. H. BALFOUR BROWNE, 

or THE MIDDLE TEMPLE. Q-C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister*at»Law. 

**The tables and ^cimen valuations which are that such a work is much needed, and we are sure 
printed in an appendix to this volume will be of that all those who are interested in, or have to do 

C at service to the parish authorities and to the with, public rating, will ftnd it of great service. 

_al practitioners who may have to deal with the Much credit is therefore due to Mr. Browne for his 

rating of those properties which are in the occupa- able treatise — a work which his experience as 

tion of Companies and we congratulate Mr. Browne Registrar of the Railway Commission peculiarly 

on the production of a clear and concise book of qualified him to undertake.”— Aatv MagtnUn*. 
the system of Company Rating. There is no doubt 

In 8vo, 1875, price ^s. 61/., cloth, 

THE LAW OF USAGES & CUSTOMS : 

^ ^ractixal tmi. 

By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, Q.C. 

“We look upon this treatise as a valuable addition to works written on the Science of Iaw.*" — C anmda 
Lout JourruiL 

“Asa tract upon a very troublesome department of I..aw it is admirable— the principles laid down are 
sound, the illustrations are well chosen, and the decisions and titeta are harmonised so far as possible and 
distinguished when necessary."— /mA Law Ttute^ 

“ As a book of reference we know of none so comprehensive dealing with this particular branch of 
Common Law In this way the liook isinvaliuble to the practitioner." -Lam magazint. 

In one volume, 8vo, 1875, price iSj., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIOHERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Apj>endice.s of Statutes and Cases. 

By j. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, Q.C. 

“ Mr. Browne’s book is handy and convenient in work of a man of capable legal attainmenta, and by 

form, and well arranged for the purpose of refer- official position intimate with his subject ; and we 

ence : its treatment of the subject is fully and therefore think that it cannot fail to meet a real 

carefully worked out : U is, so far as we have been want and to prove of service to the legal profession 

able to test it, accurate and trustworthy. It is the and the public."— Z-ata/ Magazint. 

In 8vo, 1876, price js. 6t/., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, Q.C. 

“ This U a work of considerable importance to all both by the promoters and opponents, and as this 

Municipal Corporations, and it is hardly too much to was the first time in which the principle of corn- 

say that every member of these bodies should have pulsory purchase was definitely recognised, there 

a a>py by him for constant reference. Probably at can be no doubt that it will long be regarded as a 

no v^ distant date the property of all the existing leading case. As a matter of course, many inci- 

gas and water companies will pass under municipal denul points of interest arose during the progress 
^trol and therefore Jt is exceedingly desirable of the case. Thus, besides the main question of 
that the princirfes and conditions under which such compulsory purchase, and the question as to whether 

ttansfers ought to be made should be clearly under- there was or was not any precedent for the Bill, the 
stood. Thistaskismadeeasy by tkspiescnt volume. questions of water comj^nsations, of appeals from 

The stimulus for the publication of such a work one Committee to another, and other kindred sub* 
was given by the action of the Parliamentary jects were discussed. Theseare all treated at Imgtb 

which last sessbn passed the preamble by the Author in the body of the work, which 1% 
ofthe 'Scodetonand Middlesborough Corporations thus a complete legal compendium on the large 
Water ^ 1 , 1876.' The volume accordingly con- subject with which it so ably deals. 
tains a BtQ report of the case as it was presented 
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In 8vo, 1878, price (u., cloth, 

THE 

LAW RELATING TO CHARITIES, 

ESPECIALLY WITH REFERENCE TO THE VALIDITY AND CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 


By FERDINAND M. WHITEFORD, of Lincoln’s Inn, Barrister-at-Law. 


"The I>aw relating to Charities by F. M. 
Whiteford contains a brief but clear exposition of 
the law relatinE to a clam of bequests in which the 
intentions of donors are often frustrated by un- 
acquaintance with the statutory provisions on the 
subject. Decisions in reported cases occupy a 


large portion of the text, together with the ex- 
planations pertinent to them. The general tenor 
of Mr. Whiteford’s work is that of a digest of Cases 
rather than a treatise, a feature, however, which 
will not diminish its usefulness for purposes of 
reference." — La7o Mojiazine and Review. 


In 8vo, 1872, price 7/. (>d.y cloth, 

AN EPITOME AND ANALYSIS OF 


SAYIGHY’S TREATISE ON OBLIGATIONS IN ROMAN LAW. 


By ARCHIBALD BROWN, M.A. 

RUIN. AND OXON.. AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRlSTER-AT-LAW. 


** Mr, Archtlmld Brown deserves the thanks 
oi all interested in the science of I.aw, whether 
aa a studv or a practice, for his edition of 
Herr von aavigny's great work on ' Obligations.' 
Mr. Brown has undertaken a double task— the 
translation of his author, and the anal^-sis of his 
author's matter. That he nas succ ceded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred pages aptece, as compared 
with Mr Brown’s thin volume of a hundred and 


fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very succ'es.sfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted. 

"The new edition of Savigny will, we hope, be 
extensively read and referred to by English lawyers. | 
If It IS not, It will not lie the fault of the translator 
and epitomiser. Far less will it he the fault of 
Savigny himself, m hose clear definitions and accu- 
rate tests arc of great use to the legal practitioner.*’ 

— Laiv yonmal. 


THE ELEMENTS OP ROMAN LAW. 

Second Edition, in crown 8vo, price 6^., cloth. 

A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious References arranged in Parallel Columns^ also Chromlogical and 
Analytical Todies, Lists of Laws, iSr’f. 

Primarily designed for the Use of Students preparing for Examination at 
Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A,, 

WORCESTER COI LEGE, OXFORD, AND THE INNER TEMFLR, BARRISTER-AT-LAW, 

AUTHOR OF " UNIVERSITIES AND LBuAL EDI CATION." 


** J/r. Hartis's digest ought to have very great success among law students both in the 
Inns of Court and the Universities. His book gives evidence of praiseworthy accuracy 
and laborious condensationP — Law Journal. 

** This book contains a summary in English of the elements of Roman Law as contained 
in the works of Caius and Justinian, am is so arranged that the reader can at once see 
what are the opinions of either of these two writers on each point. From the very exact 
and accutaie references to titles and sections given he can at once refer to the original 
writers. The concise manner in which Mr, Harris has arranged his digest will render 
it most useful, not only to the students for whom it 7 vas originally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Poste, 
Sanaers, Oidolan, and others, yet desire to obtain some knowledge of Roman Law .** — 
Oxford and Cambridge Undergraduates* Journal. 

** Mr. Harris deserves ike credit of having produced an epitome which wiU be of service 
to those numerous students who have no time or suMcieni abiliiv to analyse the InsEiutet 
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Third Edition, in Svo, price a if., cloth, 

ENGLISH CONSTITDTIOHAL HISTORY: 

FHOM THE TEUTONIC INVASION TO THE PRESENT TIME. 
^{signtb a« a Hrext-book for ^tnbrnto anb othtro. 

By T. P. TASWELL-LANGMEAD, B.C.L., 

or Lincoln’s inn, barrister-at-law, formerly vineri an scholar in the uniybrsity, 

AND LATE PROFESSOR OF CONSTITUTIONAL LAW AND HISTORY, 

UNIVERSITY COLLEGE, LONDON 

Third Edition, Revised throughout, with Notes and Appendices. 

By C. H. E. Carmichael, M.A. Oxon, 

“Mr. Carmichael has performed his allotted task with credit to himself, and the high standard of 
excellence attained by Taswell-Langmead’s treatise is worthily maintained. This, the third edition, will 
be found as useful as its predecessors to the large class of readers .ind students who seek in its pages 
accurate knowledge of the history of the constitution.”— Ttwts. 

“To the student of constitutional law this work will be invaluable The book is remarkable 

for the raciness and vigour of us style. The editorial contributions of Mr. Carmichael arc judicious, and 
add much to the value of the work.^' — Scottish Law Uet'ictv. 

“ The work will continue to hold the field as the best class-book on the subject." — Contemporary Review. 

“ The book is well known as an admirable introduction to the study of constitutional law for students at 

law Mr. Carmichael appears to have done the work of editing, made necessary by the death 

of Mr. Taswell-Langmead, with care and judgment.” — Law yournai. 

“ The work before us u would be hardly possible to praise too highly. In style, arrangement, clearness, 
and sue, it would l>e difhcult to find anything better on the re.il history of England, the history of Us 
constitutional growth as a complete story, tluti this volume.” — Boston {^U.S ) Literary \Vorid. 

“As it now stands, we should find it luird to name a better text-book on English Constitutional 
History.” — Solicitors' yotimal 

“ Mr. Taswell-Langmead's compendium of the rise and development of the English Constitution hps 

evidently supplied a want The present Edition is greatly unproved. . . . We have no hesitation in 

sa^Hne that it is a thoroughly good and useful work."— Spectator. 

“We think Mr. 'I'aswell-Langmcad may be congratulated upon having compiled an elementary work or 
conspicuous merit.” — Pall Mall Gazette. 

“ It is a safe, careful, praiseworthy digest and manual of all constitutional history and law."— 

“The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
history should lie ” — .Standard, 

“ Mr. Taswell-Langmead has thoroughly gnisped the licarings of his subject. It is, however, in dealing 
with that chief subject of constitiiiionul history — parliamentary government — that the work exhibits its 
great superiority over its rivals," — Academy. 


Second Edition, in 8vo, price 6s. t cloth. 

HANDBOOK TO THE INTERMEDIATE AND 
FINAL LL.B. OF LONDON UNIVERSITY ; 

(PASS AND HONOURS). 

Including A COMPLETE SUMMARY OF “AUSTIN’S JURISPRUDENCE," 
AND THE EXAMINATION PAPERS of LATE YEARS IN ALL BRANCHES. 

By a B.A., LL.B. (Lond,). 

“ Increased in size and usefulness. . . , The book will undoubtedly be of help to those students 

who prepare themselves for examination. . . . The Appendix contains a good selection of papers 

set at the different examinations ." — Law Times. 


In Crown Svo, price 3r. ; or Interleaved for Notes, price 4J. 

CONTRACT LAW, 

QUESTIONS ON THE LAW OF CONTRACTS. With Notes to the 
Answers. Fowided on “ Anson,” ** Chilly,” and “ Pollock” 

By Philip Foster Aldred, D.C.L., Hertford College and Gray’s Inn ; late 
Examiner for the University of Oxford. 

** Thi* appears to us a very admirable selection of questions, comparing fayotuably with tlw average 
run of those set in examinations, and useful for the purp^ of testing ^ogress .” — Law Journal, 
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Fifth Edition. In one volume, 8vo, price 20x,, cloth, 

PRINCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 
riFTH EDITION. 

By JOHN INDERMAUR, Solicitor. 

AUTHOR OF *‘A MANUAL OF THE PRACTICE OF THE SUPREME COURT," 

“ EPITOMES OF LEADINCi CASES,” AND OTHER WORKS. 


“The present edition of this elementary treatise has been in general edited with praise- 
worthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the last edition, are clearly summarised, and the effect 
of the leading cases is generally very well given. In the difficult task of selecting and 
distinguishing principle from detail, Mr, indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated.” — Solicitors' Journal, 

“ The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has licen published.” — Law Times, 

** The praise which we were enabled to bestow upon Mr. Indermaur’s very useful com- 
pilation on its first appearance has been justified by a demand for a second edition.” — 
Law Magatine, 

** We were able, four years ago, to praise the first edition of Mr. Indermauris book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book.” — Law Journal, 

“ Mr. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works arc all thus characterised, his ‘ Principles of the Common Law * especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as wc then signified 
approval ; nor needs it that wc should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
the modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish.” 
^Irish Law Tims, 

** This warki the author tells us in his Preface^ is written mainly with a view to the 
examinations ^ the ineorperaied Law Society ; but we think it is likely to attain a wider 
usejulness. It setms^ so far as we can Judge from the parts we ham examined^ to be a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many practitioners and the public, might benefit by a perusal of its 
Solicitors* Journal 
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Fifth Edition, in Svo, price I2x. 6(/., cloth, 

lUUAL OF THE PRiGTICE OF THE SDPREIE COOBT OF JUDIGATDBE, 

IN THE QUEEN’S BENCH AND CHANCERY DIVISIONS. 
Ifitcndcd for the use of Students and the Profession. 

By John Indermaur, Solicitor. 

' The second edition has folloH'ed quickly upon the first, which was published in 1878. This fact affords 
>d evidence that the book has been found useful. It contains sufficient information to enable the 
dent who masters the contents to turn to the standard works on practice with advantage.'' — Law Timis. 
‘ lliis is a very useful student’s book. It is clearly written, and gives such information as the student 
uires, without bewildering him with details. The portion relating to the Chancery Division forms an 
'ellent introduction to tire elements of the practice, and may lie advuntaj^ously used, not only by 
icled clerks, but also by pupils entering the chambers of equity draftsmen." — Seturttor/ y&Hmai, 


Sixth Edition, in Svo, price 6r., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to ** Smith’s Leading Cask.s.” By John Indermadr, 
Solicitor (Clifford’s Inn Prizeman, Michaelin.is Term, 1872). 

‘ We have received the third edition of the ‘ Epitome of Ixiading Common I^tw Cases,* by Mr. Inder* 
lur. Solicitor. The first edition of this work was published in Febru.Tr>', 1874, llie second in April, 1874; 
d now we have a third edition dated September, 1875. No better nroof of ine I'alue of this book can be 
mished than the fact that in less than three years it has reached a third edition.’*— Z,»T7r youruni. 

Sixth Edition, in Svo, price 6 j., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 

TTH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 
By John Indermaur, Solicitor, Author of “An Epitome of L<eading 
Common Law Cases. ” 

** We have received the second edition of Mr. Indermaur’s very useful Epitome of Leading Convey* 
cine and Equity Cases. The work is very well done.’’— L/iw 7 tpnes. 

“The Epitome well deserves the continued patronage of the cLtss- Students— -for whom it is esMcially 
tended. Mr. Indermaur will soon be known as the * .Stuflcnts’ Friend.’ ’’ — Canada Law youmal. 


Fifth Edition, in Svo, price $s. 6</,, cloth, 

'self-preparation for the final examination. 

ONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 
CASES AND QUESTIONS; 

And intended for the use of those Articled Clerks who read by themselves. 

By John Indermaur, Solicitor. 

“In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 
camination to the Final. Hls advice is practic.1l and sensible : and if the course of study he recommends 
intelligently followed, the articled clerk will have Laid in a store of legal knowledge more than .sufficient 
carry nim through the Final Ex.amination." — Solicttors' Journal. 

“ This book contains recommendations as to how a complete course of study for the aliovc examination 
lOuld be earned out, with reference to the particular books to lie read senatnn. We need only remark 
lat It is essentia! for a student to be set on the right track in his reading, and that anyone of ordinary 
}Uity, who follows the course set out by Mr. Indermaur, ought topass with great credit.” — La 7 v Jaumat. 

Fourth Edition, in Svo, price 8 j., cloth, 

W- PREPARATION FOR THE INTERMEDIATE EXAMINATION, 

it at present exists on Stephen’s Commentaries. Containing a complete course of 
Study, with Statutes, Questions, and Advice as to portions of the book which may 
be omitted, and of portions to which special attention should be given ; also the 
whole of the Questions and Answers at the Intermediate Examinations which 
have at present been held on Stephen’s Commentaries, and intended for the use of 
ail Articled Clerks who have not yet passed the Intermediate Examination. By 
John Indermaur, Author of “ Principles of Common Law,” and other works. 

In Svo, 1875, price 6s. ^ cloth, 

rHE STUDENTS’ GUIDE TO THE JUDICATURE ACTS 

AND THE RULES THEREUNDER: 

Being a book of Questions and Answers intended for the use of Law Students. 

By John Indermaur, Solicitor. 
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Fourth Edition, in Crown Svo, price 8r. 6(1., doth, 

A SHORT EPITOME OF THE PRINCIPAL 

STATUTES RELATING TO CONVEYANCING, 

FROM 13 Edw. I. TO THE End OP 4S VICTORIA, Cap. 4. Intended for the Uk 
of Students and Practitioners. Fourth Edition, Enlarged. By George Nichols 
Marcy, of Lincoln’s Inn, Barnster*at*Law. 


Second Edition. In 8vo, price 26i., cloth, 

A NEW LAW DICTIONARY, 

AND INSTITUTE OF THE WHOLE LAW; 

EMBRACING FRENCH AND LATIN TERMS AND REFERENCES TO THE 
AUTHORITIES, CASES, AND STATUTES. 

SECOND EDITION^ revised threughouty and considerably enlarged, 

Bv ARCHIBALD BROWN, 

M.A. BDIN. ANDOXON., AND B.CL. OXON., OK THE MIDDLE TEMPLE, BARR1STER-AT*LAW ; AUTHOR Of 
TMl “law ok HXTURKS," “ANALYSIS t»K SAVK.NV’s OliLIOATlOKS IN ROMAN LAW," ETC. 


Reviews of the Second Edition. 

** So far as we have been able to examine the work^ it seems to have been most carefully 
and accurately executed^ the present Edition ^ besides tontatnmg much new matter^ having 
been thoroughly revised in conser/uence of the retent ihangts tn the law ; and we have no 
doubt whatever that it will be found extremely unfit f mi only to students anti practiltoners^ 
but to public men, and men of iKibii Law Times. 

Mr, Brenvn has revised his Dutionary, and adapted it to the changes effected by the 
Judicature Aits, and it noxv constitutes a very useful work to put into the hands of eaty 
student or articled clerk, and a workwhuh the preutitionerwill find of value for referenced^ 
—Solicitors’ Journal. 

** U Will prove a reliable guide to law students, and a handy book of reference for 
fracHiioners, ’’—Law Times. 


In Royal Svo., price 5 j., cloth, 

ANALYTICAL TABLES 

OF 

THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN’S BLACKSTONE, with Notes. 

By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 


CONTENTS. 


Taelb I. Tenurev 

,, II. Esutes, according to quantity of 

lenanth’ Interest. 

„ III. Estates, according to the time at 

which the IntcreM is to be enjo>>ed. 

„ IV. Estates, according to the numW and 

connection of the Tenants. 


Table 


V. Uses. 

VI. Acquisition of Estates in land of 
freehold tenure. 

VII. IncxHporeal Hereditaments. 

Vlll. Incorporeal Hereditaments. 
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Fifth Editioiiy in 8vOt price 20 f., cloth, 

PRINCIPLES OF THE CRIMINAL LAW. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
THE USE OF STUDENTS AND THE PROFESSION 

By SEYMOUR F. HARRIS. B.C.L., M.A, (Oxon.), 

AUTHOK or "a concise digest of the institutes or UAIUS AND JUSTINIAN.** 

FIFTH EDITION 

By AVIET AGABEG, of the Inner Temple, Barrister* at-l4iw. 


REVIEWS. 

** Tht favourable cfinim we expressed of the first edition of this work c^pears to have 
been justified by the reception it has met with. Looking through this new Edition^ we set 
no reason to modify the praise 7ve bestonved on the former Edition, The recent cases have 
beeft added and the provisions of the Summary Jurisdiction Act are noticed in the chapter 
relating to Summary Convictions. The book ts one of the best manuals of Criminal Law 
for the ^’—Solicitors* Journal. 

** There is no lack of Works on Criminal Law^ but there was room for such a usejul 
handbook of Principles as Mr, Seymour Harris has supplied. Accustomed^ by his previous 
labours^ to the task of analysing the la^v^ Mr. Harris has brought to bear upon his present 
work qualifications 7vell adapted to secure the successful accomplishment of the object which 
he had set before him. 7'hat object is not an ambitious onCy for it does not pretend to soar 
(dbove utility to the young prcutUioner and the student. For both these classes y and for the 
yet wider class 7vho may require a book of reference on the subject y Mr. Harris has produced 
a clear and convenient Epitome of the Law. A noticeable feature of Mr. Harris's ruorky 
which is likely to prove of assistance both to the practitioner and the student y consists of a 
Table of OfienceSy with their legal character y their punishment y and the statute under which 
it is inflict edy together with a reference to the pages where a Statement of the Latu will be 
found Magazine anij Ukview. 

**This work purports to contain 'a concise exposition of the nature of crime, the various offences punish* 
able by the English law, the law of criimnal procedure, and the law of suinmarv convictions,' with tables 
of offences, punishments, and statutes The work is divided into four books. Mook I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. deals with offences of a public nature ; offences against private persons ; ana offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could well lie used 
coniustently with a proper explanation of the legal characteristics of the several offences. Book III. 
explains cnmtnal procedure, including the junsdiction of Courts, and the various steps in the apprehension 
and trial of criminals from arrest to punishment. This part of the work is extremely well done, the 
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated. 
Book IV. contains a short sketch of * summary convictions before magistrates out of quarter sessions.' The 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congratulate Mr. Harris on his adventure. ”~/.aw Journal. 

** Mr, Harris has undertaken a worky in our opinioHy so muck needed that he might 
diminish its bulk in the next edition by obhtercUtng the apologetu preface. The appearance 
of his volume is as well timed as its execution is satisfactory. The author has shown an 
ability of omission which is a good test of skilly and from the overwhelming mass of the 
criminal law he has discreetly selected just so much only as a learner needs to knoWy and 
has presented it in terms which render it capable of being easily taken into the mind. The 
first half of the volume is devoted to indu table offences y which art defined and explained in 
succinct terms ; the second half treats of the prevention of offences y the courts of crimif^ 
jurisdictiony arresty preliminary proceedings before magistraiesy and modes of prosecuting 
and trial ; and a brief epitome of the laws of evidenccy proceedings after triaf and summary 
eonvictionsy with a table of offencesy complete the book. The pari on procedure will be 
found particularly useful. Few young counsely on their first appearance at sessions^ have 
more than a loose and general notion of the manner in which a tried is conducted, and often 
commit blunders which, although trifling in kind, are nevertheless seriously discouraging 
emd annoying to themselves at the outset of their career. From even such a blunder as that 
of mistaking the order in which the speeches are made and witnesses examined they may 
^ Aw the table of instructions given here ." — ^Solicitors* Journal. 
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In one Tolnme, medium Svo., price $ 8 s.. Cloth ; or in Half>Roxboi^h, 42/. 

A HISTORY OF THE FORESHORE 

AND THE LAW RELATING THERETO. 


WiTU A Hitherto Unpublished Treatise by Lord Hale, Lord Hale’s 
“ De Jure .Maris,” and the Third Edition of Hall’s Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 

By STUART A. MOORE, F.S.A., 


or THE INNER TEMPLE, 

work U nominally a third edition of the 1 
Ute Mr. Hair* c«aay on the rights of the Crown in 
the Sea-hhore, but in reality is an absolutely new 
production, for out of some 900 odd pages Hall’s , 
eaaay take* up but 737. Mr. Moore has written a 
book of fifcat importance, which khould mark an 
epoch in the hi*tory of the rights of the Crown and | 
the subject in the mans, or foreshore of the 
ktiijfdoin. Hall’s treatise (with Ixiveland's notes) t% 
act out with fresh notes by the present editor, who 
ta anything but kindly disnused towards his author, 
for hia notes arc nothing but a senes of exposures 
df what he deems to be Ilall's errors at.d misrepre- 
aenlations. Mr. Moore admits his t>uok to be a 
brief for the opposite side of the contention sup- 
ported by Hall, and a more vigorous and argu* 
mentive treatise we have scarcely ever seen Its 
orgiittientH are clearly and broadly disclosed, and 
supported by a wealth of facts and cases which 
show the research of the learned author to have 
been most full and elaborate. . . . ’i here is no 
doubt that this is an important work, which must 
have a considerable innueme on that branch of the 
law with which it deals, 'riiat law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it may well lie 
that important results to the subject may flow 
therefrom. The Profession, not to say the general 
public, owe the learned author a deep debt of 
gratitude for providing ready to hand such a 


DAXRISTER-AT-LAW. 

wealth of materials for founding and building up 
arguments. Mr. Stuart Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standaid text-book on 
the law of the Sea -shore. / tmes, Dec. ist. 

“ Mr. Stuart Moore in liis valuable work on the 
Foreshore.”- 7 '/u 7 'fmes. 

“ Mr. Stuart Mooic's work on the title of the 
Crown to the land around the coast of England 
lying between the high and low water-mark is 
something more than an ordinary’ law book. It is 
a history, and a very* interesting me, of such land 
and the rights exerciwd over it from the earliest 
times to the present day ; and a laieful study of 
the farts contained in the book and of the argu- 
ments brought forward can scanely fnil 10 convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the i town, that without 
the existence of special evidence to the contrary, 
the land ahich adjoins ripaiian property, and 
which IS Covered at high tide, belongs to the 
Crown and not to the owner of ihe adjoining 
manor. 'The list which Mr. Miore gives of places 
where the question of foreshore has been already 
raised, and of those as to which « vidence on the 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive , and the 
book should certainly find a place in the l.brary of 
the lord of every riparian manor."— Morning Post. 


In one volume, 8 vo, price 12^., cloth, 

A TREATISE ON THE LAW RELATING TO THE 


POLLUTION AND OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Various Sources of Rivers 
Pollution. 


By clement HIGGINS, M.A., F.CS., 

OF THE INNER TEMPLE, BARRISTER- AT- LAW. 


"As a compendium of the law upon a special 
End rather intricate subject, this treatise cannot 
but prove of great practical value^ and more 
aafiecutlty to those who have to advise upcm the 
inititntion of proceedings under the Rivers Pollu- 
tion Prevention Act, tSyd, or to adjudicate upon 
thou proceedings when brought.”— /mA Law 
Timts, 

**yft can recommend Mr. Higgins’ Manual as 
the best guide we posaesa.”- PniiJk Hoaltk. 

"County Court jndge^ Saniuuy Authorities, 
a«id Ripanaa will find in Mr. Higgins^ 

Trutim a valttable aid in obtaining a clear notion 
of the Lew on the S^hjecL Mr. Higgins has 
necomj^lhhed a work for which he wit) readi ly be 


his practical acquaintance both with the scientific 
and the legal as|:wcts of his subject, ”—Zaw Maga> 
tins and Ktvirtu, 

•‘’The volume is veiy carefully arranged through* 
out, and will pro%'e of great utility lioth to miners 
and to owners of land on the banks of rivers.”— 
Tho Mining Joutnal. 

"Mr. Htjggins writes tersely and clearly, while 
his (acts are so well arranged that it is a pteasure 
to refer to his book for information ; and aitoguher 
the work is one which will be found very usefu) by 
all interested in the subject to which u relates,"— 


Enfinttr, 

"A compact and convenient manual of the law 
on tha subject to whidt it relates.’’— JMfeOsrf’ 

er...... 
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In 8vo, Fourth Edition, price 25s., cloth, 

MAYNE’S TREATISE 

ON 

THE LAW OF DAMAGES. 

FOURTH EDITION. 

BY 

JOHN D. MAYNE, 

or TUB INNER TEMI’l.K, BARRISTKR-AT-LAW ; 

AND 

LUMLEY SMITH, 

OF THE INNER TKMH E, Q.C. 

'* Few books have been belter kept up to the current law than this treatise. The earlier part 
of the book was remodelled m the last edition, and m the present edition the chapter on 
Penalties and Liquidated Damages lias bi*en rc-\^nttcn. no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. k. 214 , L R. 21 Ch. D. 243). The treatment of the subject by the authors is 
admirably clear and concise. Upon the fioint involved in v. they say ' The 

result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself, but is to be dealt with a.s coming under the general rule, 
that the intention of the parties themselves is to be considered If they have said that in the 
case of any breach a fixed sum is to lie paid, then they will be kept to their agreement, unless 
It would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary of the judgments m Wallis v. Smith, esix*cially 
of that of Lord justice Cotton , and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. We can heartily commend this as a carefully edited 
edition of a thoroughly good book."~ 5 o/»V*/erj’ Journal. 

" The editors have, with their well-known care, eliminated much obsolete matter, and revised 
and corrected the text in accordance with the recent changes in procedure and legislation. The 
chapter on penalties and liquidated damages has been to a great extent ic-written, and a new 
chapter has been added on breach of statutory obligations. As of former editions of this valua- 
ble work, we can but speak of it with strong commendation as a most reliable authority on a 
very important branch of our law— the Right to Damages as the result of an Action at Law." 
— Law Journal. 

** During Iktiwcnty'tiVo years which have elapsed since the publication of this well-knmm 
worky its reputation has been steadily giowingy and it has long since become the recognised 
authoiity on the important subject of which it treats.'^ — Law Magazine and Review. 

“This edition of what has become a standard what the facts proved in their judgment required, 

work has the advantage of appearing under the And, according to ihe Iictter opinion, they may give 

supervi»on of the original author as well as of damages ‘for ex.'iniplc's sake,’ and mulct a rich 

Mr. Lumley Smith, the editor of the second edition. man more heavily than a poor one. In ^tions for 

The result is most satisfactory. Mr. Lumley injuries to property, however, ‘vindictive’ or 

Smith’s edition was ably and conscientiously pre- ‘exemplary’ damages Ctinnot, except in veryrajre 

pored, and we are gUd to find that the reader still cases, be awarded, but must lie limited, as in con- 

eiUOys the benefit of hts accuracy and learning. tract, to the actual harm sustained. 

At the same time the book has doubtless been “ It is needless to comment upon the arrangement 
improved by the reappearance of its author as co- of the subjects in this edition, in which no alteration 

editor. The earlier part, indeed, has been to a has been made. T he editors modestly express a 

considerable extent entirely rewritten. hope that all the English as well as the principal 

*'Mr. Mayne’s remarks on damages in actions of Irish deci.sions up to tne date have bMn included, 

tort are brief. We agree with him that in such and we believe from our own examination that the 

actions the courts are governed by far looser princi- hope is well founded. We may regret that, warned 

(des tluui in contracts ; indeed, sometimes it is by the powtng bulk of the book, the editors have 

impossible to say they are governed by any princi- not included any fresh American cases, but we feel 

pies at alL In actions for injuries to the person or that the omission was unavoidable. We should add 

reputation, for example, a judge cannot do more that the whole work has been thoroughly re vised."*— 

than give a genend direction to the jury to give Solicitors* Journal. 

“ This text’^book is so well knowHy not only as the highest authority on the subject treated 
ef, but as one of the best texUbooks ever written, that it would be idle for us to speak of it 
ne the words ^ eommendation that it deserves. It is a work that no practising lawyer can 
-TasiAnA Law TournaL. 
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Second Edition, in crown 8vo, price p,, cloth, 

THE LAW RELATING TO CLUBS. 

By the late JOHN WERTHEIMER, Baerister-at-Law. 

Second Edition, by A. W. CHASTER, Barrister-at-Law. 


** A convenient h^dbook, drawn up with great 
judgment and perspicuity.*'— 

Both useful and interesting to those interested 
in club management.”— Aaw '1 imtt. 

“ Mr. Wertheimer's history of the cases is com- 
plete and well arranged .” — Saturday Rnnnu. 


" I'his is a very neat little book on an interesting 
sulijcct The law is accurately and well expressed.” 
— Lavn journal. 

** 'I his is a liandy and complete little work. 
This excellent little treatise should lie on the table 
of every club .” — Pump Court, 


In 8vo, price 2r., .sewed, 

TABLE of the FOREIGN MERCANTILE LAWS and CODES 

in Force in the rrincjp.il .States of EUROPE and AMERICA. By Charles 
Lvon-Cakn, Professeur agrege h. la Faculte de Droit de Pans ; Professeur k 
I’EcoIe Iil>re tics Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 


In one volume, demy 8vo, price lor. 6</., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and OELIVERV. liy John Housion, of the Middle Temple, 
BarrLster-at-Law. 

“ We have no hesitation in s.nying that we think I to the library of cither the merchant or the lawyer." 
Mr. Houston's l>ook will lie a very useful at tension | —Sidu dors' Journal. 

Just published, in 8vo, price icx;., cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER; Complete and Retised Report. Edited by Edward Beal, B.A., 
of the Middle Temple, Barrister at-La^. With a Preface by Edward Clarke, 
Q.C., M.P. 

In 8vo, price lor, 6</., cloth, 

A REPORT OF THE CASE OF 

THE QUEEN r GURNEY AND OTHERS, 

In the Court of Queen’s Bench before the Lord Chief Justice CoCK burn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at Law. 

In royal 8vo, price I or. 6</., cloth, 

THE PRACTICE OF EQUITY BY WAY OF REVIVOR AHD SUPPLEHEXT. 

With Forms of Orders and Apjxmdix of Bills. By Loftus Leigh Pemberton, 
of the Chancerj' Registrar’s Office. 

Mr. Pemberton has, with grc.it care, brought j will probably be applied to future cases.”— dTiwi- 
together and classified all these confiiciing cases, j ettors' JouriuU. 
and has, as far as nuiy be, deduced principles which I 


In 8 VO, price 5r., cloth, 

THE LAW OF PRIORITY. A Concise View of 

THE Law relating to Priority of Incumbrancf.s and of other Rights 
IN Property. By W. G. Robinson, M.A., Barristei-at-Law. 
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In 8vo, price 6s. 6d., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 

CASES FOR THE YEAR 1886. 

[ 

I Being a Digest of the Decisions of the English, Scotch and Irish Courts 
ON Matters Relating to Commerce. 

By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OK THE INNER TEMPLE, BARRISTER' AT-LAW. 

*• We hope the present issue may be the first of .t book to men of business anti to members of the 

series which will naturally increase in value with ^ 

Fh. A work of -such handy reference, well mdeacd, 

the i^ogress of time. Saturday Rrt int . containing the essence of a years decisions. 

There can only be one opinion, and that a very ^ jn 1 ,^ found a valuable addition to office libraries, 
decided one indeed, in favour of the value of this - Liverpool Daily Post. 

*** The Annual Digest of Mercantile Cases y for 1885, can also be hady priit 6 s. y cloth. 
Third EditioUy in crown Svo, price lOJ., cloth, 

THE LAW AND PRACTICE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Acts, the Corrupt and 
Illegal Practices Prevention Acts, the (leneral Rules of Procedure made by the 
Election Judges in England, Scotland, and Ireland, Forms of Petitions, &c. 
Third Edition. IJy Henry Hardcastle, of the Inner Temple, Barrister-at-Law. 

“ Mr. Hardcastle gives us an original treatise I guide. We c.an thoroughly recommend Mr. 
with^ foot-notes, and he has evidently taken very I liardc.isilc’s hook as a concise manual on the law 
considerable pains to make his work a reliable | and practice of election petitions.’* — Law Times. 

Now ready, Vols. I., II., sS: HI., price ; and Vol. IV., Pis. I. 11 . & III., price loj. 
REPORTS OF THE DECISION.S OF THE 

JDD6ES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTAKY ELECTIONS ACT, z868. 

By EDWARD LOUGHLIN O’MALLEY AND HENRY HARDCASTLE. 
Vol. IV. Part III. is Edited by]. S. Sandars of LincoMs /««, fiarrisier-at-Law. 


In Svo, price I2 j., cloth, 

THE LAW OF FIXTURES, 

IN THE PRINCIPAL RELATION OF 

LANDLORD AND TENANT, 

AND IN ALL OTHER OR GENERAL RELATIONS, 

FOURTH EDITION. 

By ARCHIBALD BROWN, M.A. Edin. and Oxon., and 6.C.L. Oxon., 

OK THE MIDDLE TES1PLE, BARRISTER-AT-LAW. 

** A MW cimj^r has been ^ded with reference 1 achieved.”— Z<tw Times. 
to tlM iJkm of Ey l^ asticaJ FUtores and Ddapida- I “I'he treatise u commendable as well for origi* 
tuna. Ine book U worthy of the success it has j nality as for laborioosness.”— Xow loumat. 
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imb of oi tki €orls JfitporUro, 

SIR BARTHOLOMEW SHOWER'S PARLIAMENTARY CASES. 

In 8vo, 1876, price 4/. 4s., best calf binding, 

SHOWER’S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 6* WRITS OF ERROR, ! 
FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY ^ 

RICHARD LOVELAND LOVELAND, 

or TMI IMKEM TKMW.K, BARHISTEH‘AT-LAW ; EDITOR OK “ KEI VNO’S CROWN CASES," AND 
hall's essay on the rights ok IHE CROWN IN THE SEASHORE." 

“ Messrs. Stevens & Haynes, the .successful publishers of the Reprints of Bellewc, 
Cooke, Cunningham, lirookes’s New Cases, Choyce Cases in Chancery, William Kelyngc 
and Kclyng\s Crown Cases, determined to issue a new or fourth Edition of Shower’s Cases 
in Parliament. 

^‘The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to lie found in any of the presious editions of the work. 

** These are all cases of imjiortance, worthy of being ushered into the light of the 
world by enterprising puldishers. 

Shower’s Cases are models for reporters, even in our day. The statements of the 
case, the argumentsofcounsel.andthe opinions of the Judges, are all clearly and ably given. 

**This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Diveland, Ksq., should, in the language of the aihcriisement, ‘be welcomed by 
the profession, as well as enable the custodians of pul die libraries to complete or add to 
ihcir scries of English Law Report.s.’”-~Ca/Wa Laio Journal. 

BELLEWE’S CASES, T. RICHARD II. 

In 8 VO, 1S69, price 3/. 3 j., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect’ ensembr hors Ics abridgments « 1 e Stalham, Fitzherbert el Brooke. ^ Per 
Richard Bei.lewe, do Lincolns Inne. 1585. Reprinted from the Original 
Edition. 

** No public library in ibe world, where Ktiglish bi^bly crediuble to the spirit .ind enterprise of 
law finds n place, should Ikt without a copy of this pnv.nte publishers. The work is an important link 
edition of Believe.”- i'ltmula Law in our lecal histon' ; there are no >ear books of the 

reiKii of Richard fj., .ind Hellcwe supplied the only 
" We have here a facsimile edition of Itcllewe, subsiuiue by carefully extracting .and collecting all 

and it is really the most lieautiful and admirable the c.xscs he could find, and he did it in the most 
reprint that fuis np}>c.tred at any tune. It is a convenient fomi—that of alphabetical arrangement 
w^ect jteni of antique printing, and forms a most , in the order of subjects, so that the work is a digest 
Interesting monument of our early Icg.d history, j as well as a liook of law reports. It is in fact a 
It bclonfjtx to the same class of works as the Year 1 collection of c.ises of the reign of Richard II.. 
Book of Edward 1. and other similar woiks which 1 arranged according to their subjects in alphabetical 
have been printed in our own time under the j order. It is therefore one of the most intelligible 
auspi<%^ of the Master of the Rolls ; but is far j and interesting legal memorials of the Middle 
superior to any of them, and i.s in this respect ' hgt^'—Law Times. 

C U N N fNG H ArS REPORTS. 

In 8vo, 1871, price 3/. 3 j., calf antique, 

Cunningham’s (T.) Reports in K. B., 7 to 10 Geo. 11 .; to which is prefixed a Proposal 
for rentlcring the Laws of England clear and certain, humbly offered to the 
Consideration of lioth Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barristcr-at-Law. 
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ftitb <$mts of |pt|nittlo of iht l^ortcrs. 

CHOYCB CASES IN CHANCERY. 

In Svo, 187O1 price 2/. 2 s., calf antique, 

THE PMOTIOE OF THE HIGH COURT OF OHANOERY. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 

**ThU votume, in paper, type, and bindingOil^e *' Bellewe's Cases") is a fac-stmile of the antique edition. 
AU who buy the one should buy the other.'*— k^anada Law youmal. 

In 8vo, 1872, price 3/. 3^., calf antique, 

SIR G. COOKE’S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II, 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre’s MSS. by Mr. Justice Nares, edited by Thomas 
Townsend Bucknill, of the Inner Temple, Barrisicr-at*Law. 

** Law books never can die or remain long dead an old volume of Reports maybe pn^uced by these 
so long as Stevens and Haynes are willinc to con- modern publishers, wnose good taste is only equalled 
tinue them or revive them when dead. It is ccr- by their cntcrpriHe ." — Canada Law Jo umal, 
tainly surprising to see with what facial accuracy 

BROOKE’S NEW CASES WITH MARCH’S TRANSLATION. 

In 8vo, 1873, price 4/. 4,f., calf .antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke’s Abriilgemcnl, and arranged under years, 
with a table, together with March’s (John) Tianslaltott of Bkookk’s New Cases 
in the time of Henry VHI., Edward VI., and (,)uecn Mary, collected out of 
Brooke’s Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 

‘Both the original and the transLation having . Stevens and Haynes have reprinted the two book* 
long bwn very scarce, and the mispaging and other | in one volume, uniform with the preceding volumes 
errors in March's translation nuKiiig .i new and j of the senes of Karly Reports." — Canada Law 
corrected edition peculiarly desir.'uile, Messrs. ) Journal 

KiTvYGE’s (wXrep'or t s? 

In 8vo, 1873, P”ce 4/. 4^., calf antique, 

Kelvnge’s (William) Reports of Cases in Chancery, the King’s Bench, &:c., from the 
3rd to the 9th year of his late Majesty King George H., during which lime Lord 
King was Chancellor, .and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which arc added, seventy New Casc.s not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG’S (SIR JOHN) CROWN CASE~S~ 

In 8vo, 1873, price 4/. 4f., calf antique, 

Kelyng’s (Sir T.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles iL, with Directions to Justices of the Peace, and others ; to which are 
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 

“We look upon this volume as one of the most goodservice rendered by Messrs. StevensandHaynes 
important and valuable of the unique reprints of to the profession. . . . Should occasion arise the 
Messrs. Stevens and Haynes. Little do we know Crown prosecutor, as well as counsel for the prisoner, 
of the mines of legal wealth that lie buried in the will find in this volume a complete vade mecum of 
old law books. But a careful examination, either of the law of high treason and proceedings in relation 
the reports or of the treause embodied in the volume ihex^o,"—Ca$iada Leau Journal, 

now before us, will give the reader some idea of the 
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Second Edition, in 8vo, in preparation, 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON TEE DECISIONS IN THE ENGLISH COURTS. 


By JOHN ALDERSON FOOTE, 

or liwcoln’s inn, rarristkr'AT-law ; chancellor's legal medallist and <snior whbwsll scholar 
or tNTKRNATIONAl LAW, CAMURIDGR UNIVERSITY, 1873 SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INN* OP COURT EXAMINATION, HILARY TERM, 1874. 


**Thi* work seenis to us likely to prove of considerable use to all English lawyers who have to deal with 
question* of private international law. Since the publication of Mr. Westlake’s valuable treatise, twenty 
years ago, the judicial decisions of English courts lieanng upon different parts of this subject have greatly 
increased in nutnljcr, and it is full time that these decisions should l>e examined, and that the conclusions 
to lie deduced from them should be systematically set forth m a treatise. Moreover, Mr. Foote has done 
thi* well."“.V‘tff#W/tfn' journal. 

“ Mr. Foote has done his work very sscll, and the book will l>e useful to all who have to deal with the 
doss of cases m which English law alone is not sufficient to settle the Saturday Rnntw^ 

March 8, 1879. 

"Tlie author's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual dci ision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dtitn of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form thi* valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. A* a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a gener.'tl index will enable him to fitui w’hat he wants without trouble."— 
Sttmdafd 

** The recent decisions on points of international law (and there have been a large numl>er since Westlake's 
publication) have been well st.nied. So far as we have observed, no case of any unjKirtance has been 
omitted, and the leading casc> have been fully aiml) sed Ihc author does not hesitate to criticise the 
ground* of a decision when these appear to him to conflict with the proper rule of bw. Most of his 

criticisms seem to us very just On the whole, we c.in recommend Mr. Foote’s treatise as a useful 

addition to our text-lxioks, and we expect it will rapidly find its way into the hands of practising lawyers." 
— 7 'At o/JurtsprudeniC and Si. otUsh Latv 

'* Mr. Foote ha* evidently borne closely in mind the needs of .Students of Jurisprudence as well as those 
of the Praciiiioners. For lioth, the fact that his work is almost entirely one of Case-law will commend 
It a* one useful alike in Chamber* ami in Court."- - Magazine and Kanew. 

Mr. Foote’s book will lie useful to the student One of the l>est points of Mr. Foote's book 

is the * Continuous Summar> which occupies aliout thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr, Foote reni.irks that these summaries are not in any way intended os 
an attempt at codification. However that may be, they arc a digest which reflects high credit on the 
author’s assiduity and capacity. They arc ' meant merely to guide the student ; ' but they will do much 
more than guide him. 'I'hey will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful .’’— /.aw ypumal. 

"This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers."— E.xammatian Jonmal. 

"lliis is a book which supplies the want which has long been felt for a really good modem treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size— an ocuvo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, that U 
will amply repay perusal by those whose immediate object may be not the aaual decisions of a knotty 
point but the satisfactoiy' disposal of an examination paper. ’ — Oxford and Cambridge UneUrgraduaUd 
yrmrnal. 

"Since the publication, some twenty yean ago, of Mr. Westlake’s Treatise, Mr. Foote's bode is, in 
oar opinion, the best work on private international law which has appeared in the EngllA language . , . 
The work U executed with much ability, and will doubtless be found of great value by itU persons who 
have to consider questions on private international 
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Fourth Edition^ in one voU« 8vo, jmce 321. net, cloth. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple^ Barrister-at-Law, Author of *' A Treatise on 

Damages/* &c. 

** A new work from the pen of so established an authority as Mr. Mayne cannot fail 
to be welcome to the legal profession. In his present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of his long experience in Southern India, 
and has produced a work of value alike to the practitioner at the Indian Bar, or at home, 
in appeal cases, and to the scientific jurist. 

** To all who, whether as practitioners or administrators, or as students of the science 
of jurisprudence, desire a thoughtful and suggestive work of reference on Hindu Law 
an(l Usage, we heartily recommend the careful perusal of Mr. Mayne’s valuable treatise.** 
— Imw Ata^azim and Revitiv. 

In gvo, 1877, price 15J., cloth, 

A DIGEST OF HINDU LAW. 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 
ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 

DUTCH LAW. 

In 2 Vols., Royal 8vo, price por., cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
AdvcKate. Translated from the original Dutch byj. (}. Kojzf, LL.B., of the 
Inner Temple, Barristcr-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait of Decker from the Edition of 1780. 

Vol. II, can be had separately, price 50;. 


Buchanan (J.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870-73, and 74. Bound in Three VoI». Royal 8vo. 
1875, 1876, 1879, etc. 

Menzirs’ (W.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. Vol. I., Vol. II., Vol. III. 

Buchanan (I.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF (iOOD HOPE, reported by the late Hon. William Men/ies. Compiled 
by James Buchanan, Advocate of the Supreme Court. In One Vol., royal 8vo, 

In 8vo, 1878, cloth, 

PRECEDENTS IN PLEADING: being Forms filed of Record in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Crown 8vo, price 31J. 6 d., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van (iroenwegen van der Made, and 
References to Van der KeesePs Theses and Schorer’s Notes. Translated by 
A. F. S. Maasiiorp, B.A., of the Inner Temple, Barrister-at-Law. 

In i2mo, price 15^. mt, boards, 

SELECT THESES ON THE LAV7S OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Groiius* Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some ( the more 
celebrated Controversies on th; Law of Holland, By Dioxvsirs i ^( defridus 
VAN DER Kessel, Advocate, and Professor of the Civil and Modern i4iws in the 
Universiues of Leyden. Translated from the original Latin by C. A. LORF.NZ, 
of Lincoln’s Inn, Biarrister-at-Law. Second Edition, With a Biographical Notice 
of the Author by Professor J. Di Wal, of Leyden. 
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No. 64, Price 3s, 


HILARY, 1890. 

CONTENTS:^ 

SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 
Real and Personal Property. 

Equity. 

Common Law. 

Roman Law. 

STUDENTSHIP EXAMINATION PAPERS. 
LIST OF SUCCESSFUL CANDIDATES. 
FORTHCOMING EXAMINATIONS. 
REVIEWS. 

INDEX, TITLE, &c., VOL. IX, 

Ediiku uy 

A. D. TYSSEN, D.C.L., M.A., 

OK THE INKER TKMI'LK, HARKlSlhR-AI -LAW ; AND 

W. D. EDWARDS, LL.B., 

OK Lincoln's inn, i»akki.siek-at law. 


// is intcfided in future to publish a Number of the Journal after earh Examination, 


Now publishfcl, in 8vo, price i8x. each, cloth, 

THE BAR EXAMINATION JOURNAL, VOLS. IV., V., 

VI., VII., VIII. & IX. Containing the Examination Questions and Answers from 
Easter Term, 1878, to Hilary Term, 1890, with List of Successful Candidates at 
each examination, Notes on the Law of Property, and a .Synopsis of Recent Legisla- 
tion of importance to Students, and other inlormalion. 

By a. D. TYSSEN ani> \V. I). EDWARDS, Barristers-at-Law. 


Fourth Edition. In 8vo., 6 j. cloth, 

A SUHMARY OF JOINT STOCK COMPANIES' LAW. 

By T. EUSTACE SMITH, 

OF THE INNKR TEMKLB, IJAKRISTHK-AT-LAW. 

‘ ‘The author of ihU hand-book tells US that, when 1 “ 'I hese pages give, in the words of the Preface, 

an articled .student reading for the final examina- | 'as '.inefly and concisely as possible, a general 

tion, he felt the want of such a work as that Ijcfore view both of the principles and practice of the law 

us, wherein could be found the main principles of affeiting companies.’ The work is excellently 
law relating to loint-stock companies . . . Law print ed, and authorities are cited ; but in no case 

students may well read it ; for Mr, Smith has very is ih»‘ very language of the statutes copied. The 

wisely been at the pains of giving his authonty for plan h good, and shows both grasp and neatness, 
lUl his statements of the law or of practice, as applied and. )»*th amongst students and laymen, Mr. Smith’s 
to joint'Stock company business usually transacted bool ought to meet a ready sale. —Zetw youmal, 
in solicitors’ chambers. In fact, Mr. Smith has “ The Ixjokisone from which we have derived 
by his little l^k offered a fresh inducement to a <arce amount of valuable information, and we can 
ttodents to make themselves— at all events, to some heartily and conscientiously recommend it to our 
cjctent— acquainted with company law as a separate readers.”— and Cambridge Vndetgrad- 
hnock of study."— Lnw Times. nates' Jeumal, 
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In 8vo, FifUi Edition, price 91., cloth, 

THE MARRIED WOMEN’S PROPERTY ACTS ; 

1870, 1874, and x882p 

With Copious and Explanatoky Notes, and an Appendix of the Acts 
RELAT iNfi TO Married Women. 

By S. Worthington Worthin<;ton, M.A., Christ Church, Oxon., and the Inner 
Temple, Barriblcr-at-Law. Pieing the Fifth Edition of The Married Women’s 
Projierty Acts. By the late J. K. ORiFFirHS, B.A, Oxon,, of Lincoln’s Iim, 
Barristcr>at-Law. 

** Upon the whole, we are of op'mtoti that this i* the he«t work upon the subject which has been Issued 
since the paMing of the recent Act. ItK portion as a well-established manual of acknowledged worth gives 
it at starting a considerable advantage over new liooks . and this advantage has been well maintained by 

the intelligent treatment of the Kdiior 

“Tbe notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the v.irious paragraphs in the iKxIy of the text. This book is wonhy 
of all success.*’— /.««> Magazine . 


In Svo, price 12 j., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND p:dition. 

By Robert Campbell, of Lincoln’s Inn, Barristcr-at-Law, and Advocate 
of the Scotch Bar. 

'* No less an authority than the late Mr. Justice new editton brought down to date. It is indeed an 

Willes, in hi.s judgment tn Opptnhum v, Whitt able and scholarly treatise on a somewhat difficult 

Lum lidtei e<»., char.icteriscd Mr. Campbell’s bninch of law, in the treatment of which the 

* Law of Negligence ' as a'verygixxl Ixiok,' and author’s knowledge of Koman and Scotch Juns- 

since very good books arc by no mc.iiis plentiful, prudence has stood him in gt>o<l stead. We con- 

when compared with the mimlicrs of indifltrcni fidently rciommcnd it alike to the student and the 

ones which annually issue from the press, we think practitioner "—Law Maf^asint. 
the profession will be thankful to the author of ibis 


In royal iivo, jiricc 28 j., cloth, 

AN INDEX TO TEN THOUSAND PRECEDENTS 

IN CONVEYANCING, AND TO COMMON AND COMMERCIAL 

FORMS. Arranged in Alphabetical order \\ith SulxUvisions of an Analytical 
Nature ; together with an Aiipendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties ; the Regulations relative to, and the Stamp Duties pay- 
able on, Trobales of Wills, letters of Administration, Legacies, and Successions. 
By Walter Arthur Coi*in(;er, of the Middle Temple, Barristcr-at-Law. 


BIBLIOTHECA LEGUM. 

In i2mo (nearly 400 pages), price 2r., cloth, 

A CATALOGUE OF LAW BOOKS. Including all the Reports 

in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
Deccmlicr, 1S84. By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 


In small 4to, price 2 j., cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 

A CATALOGUE OF THE REPORTS IN THE 
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha- 

BETICAL b* CHRONOLOGICAL ORDER, By Stevens & Haynes, 
Law Jhiblishers, 
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In 8vo, price tax., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which is appended a Topical Index of Cases decided in the Privy Council 
on Appeal from the Colonies, the Channel Islands and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Reports, to 
July, 1882. 

By CHARLES JAMES TARRING, 

OP THE INNER TKMPLK, ESQ., QAXKISTEK-AT-LAW, 


CONTENTS. 


Table op Casks Cited. 

Table op Statutes Cited. 

Introductory.— Definition of a Colony. 

Chapter I.— The laws to which the Colonies are 
.subject. 

Chapter II.— The Executive. 

Section 1. — The Governor. 

Section a.— The Executive Council. 
Chapter III.— The I^guslative power. 

Section i. — Crown Colonies. 
Section a. —Privileges and power.s of 
colonial Legislative Assemblies. 
Chapter IV. — The Judiciary and Bar 


Chapter V.— Appeals from the Colonies. 

Chapter VI.— Section i.— Imf^rml Statutes relating 
tu the Colonies in general. 

Section 2 —Imperial Statutes relating 
to particular Colonies. 

Topical Index op Cases. 

Index ok Topic-s ok English Law dealt wiih 
IN THE Cases. 

Index ok Names op Cases. 

GENERAL INDEX. 


In 8vu, price lox., cloth, 

THE TAXATION OF COSTS IN THE CROWN OFFICE. 

rOMl’Kl.SlMI A ( OLLKCTION OK 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR COURTS; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

AND A SCALE OF COSTS USUALLY ALI.OWED 10 SOLICTTOR.S, ON THE 'l AXAI ION 
OF COSTS ON THE CROWN SIDE Oh THE gUEKN S BENCH DIVISION 
OF THE HI(}H COUR’l OF JU.STICE. 

By FRP:I)K. H. short, 

UIIKF ILKKK IN IIIK (R(*W\ OPKICK. 

“This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which latter name that of ‘Solicitor' might now well lie substituted), or 
before the master of the Crown Office , in fatt, such a hook is almost indispensable when prepannR costs 
for taxation in the Crown Office, or when Lixing an opponent’* costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, .issue it • osts are taxed in the Crown Office. The ‘general 
observations ’ con.stitutc a aseful feature in this manu.1l.”— /.a?// Times 

“ ITiU book contains a collection of bills of costs m the various matters taxable in the Crown Office. When 
vn point out that the only scale of costs available fur the use of the general body of solicitors is that pul> 
lished in Mr. Corner’s book on ‘ Crown Pructicc' in 1844, we have said (juiie enough to prove the utility of 
the work before us, 

"In them Mr. Short deals with ‘Perusals,’ ‘Copies for Use,' ‘Affidavits.’ ‘Agency,’ ‘Correspondence,' 
*Clo^ Copies,’ ‘Counsel,’ ‘ Affidavit of Increase,’ and kindred matters ; and adds some useful remarks on 
taxation of ‘Costs in Bankruptcy Prosecutions,' ‘Quo Warranto^' * Mandamus^' ‘Indictments,’ and 
‘ Rules.’ 

“ We have rarely seen a work of this character better executed, and we feel sure that it will be thorougltly 
i^rediUed .” — Law JoumnL 

“ITie recent reviiuon of the old scale of costs in the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners. Mr. Short gives, in the first 
place, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office, and then 
bills of ccsis in various matters. 'These are well arranged and clearly printed.”— Jourttal. 
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BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
RELATING TO, CONSULAR COURTS AND CONSULS; 

Also a Collection of Statutes concerning Consuls. 

By C J. TARRING, M.A., 

ASftlSTANT'JUOCB OK M.B.M. SUKREMB CONSULAR COURT FOR THK UEVAMT. 

In one volume, 8vo, price 8r. Cd . , cloth, 

A COMPLETE TREATISE UPON THE 

NEW LAW OF PATENTS, DESIGNS, & TRADE HARKS, 

CONSISTING OF THE PATENTS, DESIGNS, AND TRADE MARKS ACT, 
1883, WITH THE RULES AND FORMS, FULLY ANNOTATED 
WITH CASES, &c. 

And a Statement of the Principles of the Law ujicn those subjects, with a Time Table 
and Copious Index. 

By EDWARD MORTON DANIEL, 

UK LINCOLN'S INN, BARRISTER- AT-LAW, ASSOi lATB OK THE INSTITUTE OK KATENT AGENTS. 

In 8vo, price 8 j., cloth, 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUM.MAKY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious INDEX. By 
Edward Morion Daniel, of Lincoln’s Inn, Barrister-at-Law, 

In one volume, 8vo, price 16,;., cloth, 

A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of St.ntutes, Copious References to English, Irish, and American Cases, 
and to the French Cotlc, and a Copious Index. 

By HENRY THOMAS BANNING, M.A., 

OK THE INNER TEMPI K, BAKRISTER-AT-I.A\\. 

** Mr. llanning han ailhered to the plan of iirinting the Actt in an appendix, and makinj; hb book a 
running treati'ie on the tnvs-law thereon. The ca«4eH have evidently been investigated with care and 
digestM with c ieaniets and intellect uahty.”~~-/.arr' Jcumal. 

In 8vo, price is., .seweil, 

AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Entbnuing m^t particularly an Enunciation and Analysis of the Principles of Law as 
applicable to Criminals of the Highest Degree ef Guilt, 

Bv WALTER ARTHUR COPINGER, 

OK TKB MIDDLE TBMPI.E, ESQ., BARRISTRR-AT-LAW. 

In 8vo, price 3IX. 6d., cloth, 

THE INDIAN CONTRACT kCI, No. K., of 1872. 

TOGETHER 

WITE AN ISTRODVCTION AND SrPLANATOBY NOTES, TABUS Of 
CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

untmu-AT-iAw. 






In 8vo, price 14J., cloth, 

lEASIXG CASES aid OPIMIONS OD IHTEREATIONAL UW 

COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 

With NOTES and EXCURSUS, Containing the Views of the Text Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes; 
and Eml)odying an Account of some of the more important International Trans- 
actions and Controversies. 


By PITT COBBETT, M.A., B.C.L., 

or Cray's inn, barristkr-at-i.aw. 

The book is well arranged, the materials well 
selected, and the comments to the point. Much 
will be found in small space tn this book." — Law 
Journal. 


The notes are concisely written and trust- 
worthy The reader will Ir.irn from them a 

great deal on the subject, and the book as a 
whole seems a convenient introduction to fuller and 
more systematic works .” — Oxford Mafastut. 


In royal 8vo. l lOO pages. 45^., cloth, 

STORY’S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 

First English Edition ^ from the Thvelfth American Edition. 
Bv W. E. GRIGSBY, LL.D. (Lond.), B.C.L. (Oxon.), 

and op THh INNI H TKMl’I.B, IIAKKISTBR-AT-LAW. 


Second Edition, in 8vo, price 8 j., cloth, 

THE PARTITION ACTS, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Apiiemhx containing Judgments and Orders. By W. OrkuorV 
Walker, H.A., of Lincoln’s Inn, Barrisier-al-Law. 

‘ This Is a very good manual-practical, clearly 1 has carefully brought toj^ethcr the cases, and dis- 
written, and complete 'J he subject lends itself j cussed the difficulties ansinjj: upon the language of 
well to the mode of treatment adopted by Mr. the different —SoUciton' J ournal. 

Walker, and in his notes to the various sections he | 

Second Edition. In 8vo, nearly ready, 

A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A, 

OF Lincoln's inn, barrister-at-law, and fellow of Christ’s coi.leoe, Cambridge. 

SECOND EDITION, By E. J. Ei.ooon, B.C.L., M.A., of Lincoln’s Inn, 
Barri&ler-at-I.AW. 

“ Mr. Simp«on’.s book comprises the whole of the , yet in comparatively little space. The result is 
law relating to infants, both as regards their per- ' doe mainly to the businesslike condensation of his 
srnis and their property, and we have not observed 1 style. Fulness, however, has by no means been 
any very important omnssions. I he author has j sacrificed to brevity, and, so far as we have been 
evidently expended much trouble and care upon ' able to test it, the work omits no point of any im- 
his wo«, and ha.s brought together, in a concise i portance, from the earliest cases to the last. In 
and convenient form, the law upon the subject down the essential qualities of dearness, completene.ss, 
to the present time.”--.iV/fCi/<w’ Journal. , and orderly arrangement it leaves nothing to be 

“Its law is unimpeachable. We have detected 


no emirs, and whilst the work might have been 
done more scientifically, it is, beymd all question, 
a omnpendiitia of sound legal principles.”— 
Timu. 

“ Mr. Smpaoti has arranged the whole of tlM Law 
reladmf to InfanU with much fulness of detail, and 


desired. 

“ Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson’s book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
—Law UfagoMtiu^ February, 1876. 
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In one volume, royal 8vo, 1877, price $os., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

Bv WILLIAM JOYCE, 

or MNCOIXl’* INN, BAItRl«TEH>AT*LAW. 


^ “Mr. Jo3fce. whoM learned and exhau<(tive work on ‘*1110 l^w and Practice of Injun^ions' has 
1 gained «tich a dcMrvedlv high reputation in the Profession, now brings out a valuable companion volume 
on the ‘ Doctrines and Principles ' of thiii important branch of the Ijiw. In the present work the Law ts 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
aame time no statement of a principle is made unsuppc^cd by a decision, and for the most part the very 
lanntage of the Courts has been adhered to. Written as it is by so acknowledged a nuLster of his subject, 
and witli the conscientious carefulness that might be expected from him, this work cannot fail to prove of 
the greatest assistance alike to the Student - who wants to grasp principles freed from their supenneum- 
bent details and to the praaitioner, who wants to refresh his memory’ on points of doctrine amidst the 
oppressive details of professional work." -Law Magazine and Keinew, 


BY THE SAME AUTHOR, 


In two volumes, royal 8vo, 1872, price 7cw., cloth, 

THE UW & PRACTICE OF IHJUHCTIOHS. 

EMHRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND OOMIVION LAW HAVE JURISDICTION. 

By william JOYCE, 

OK lINtOls’s INN, HSUKIs'ISK-A'r-t.AW. 


RBVIEWB. 


** A work which aims at lieing so nbsoluiely 
complete, as that of Mr. Joyce ujKiri n subject 
which is of almost iwrpetiuil ret urrcnce in the 
CourlS| cannot fail to lie n welcome oflering to the 
profession, and doubtles.s, u will lie well received 
and largely used, for it is as almolutel) complete as 
it aims nt lielng. . . . 'I tus vork is, therefore, 
eniinenily a work for the pr.it tiiioner, bcinji full of 
pniciical utility in every page, ami cxcry scntcMuc, 

of it We have to congratulate the pro« 

fession on this new luquisition to a digest of the 
law, and the author on his production of a work of 
fieriuanent utility and l.-ime."- / ti:v J/av’usmr 
amf Jiernew. 

“ Mr. Joyce has pnxl need, not a treatise, but a 
complete and coimieiulious of the Law 

and Practic'c of litjunctions both in equity and 
cximmoQ law. 

"Part in. is devoted to the practice of the 
Courts. Cantatas an atnount o/ x'aiuaNe a$td 
ttckmkmi matter nent'katr eise colUcted, 


y Irom these remarks it will be sufficiently per- 
ceived a hat elaborate and painstaking industry, as 
' well as legal knowledge and ability, ha.s lieen 
nece>s,ir> in the compilation of Mr. Joyce’s work. 
No labour has been spared to save the practitioner 
[ labour, and no rcse.arch h.ss liecn omitted which 
; lould tend towards the elucidation and exempliti- 
I cation of the gener.il principles of the Law and 
j Practice of Injunctions ." — Law Journal, 

I “ He does not attempt to go an inch beyond that 
[ for which he has express written authority ; he al- 
lows the cases to speak, and does not spealifor them. 
“ The work is something more than a treatise on 
j the I .aw of Injunctions, h pves us the general 
law on almost es'er^’ subject to which the process of 
injunction is applicable Not only English, but 
. American decisions are cited, the aggregate number 
I lieing 3, 500, and the statutes cited i6<^ whilst the 
index is, we think, the most elaborate we have ever 
I seen -occupying nearly 200 pages. The work is 
' probably entirely exhaustive.' —Law Times. 


“This work, considered cither as to its matter or manner of execution, Is no ordinary work. It is a 
com)ilete and cxhaustiv*c treatise both as to the taw and the practice of granting injunctions. It must 
supeiaede alt other w’orks on the subject. The terse statement of the practic'c will be found of incalculable 
value.^ We know of no liook as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyre's exhau.stive work, it is alike indispensable to members of the Common Law 
and Equity Ban, Mr. Joyce’s great work would be a casket without a key unless accompanied by a good 
index. Hu index is very full and well arranged. We feel that this work is destined to take its plaot 
as a atandard text^book, and the texc-book on the particular subject of which it treats. ']|^ author 
deserves great credit for the very grnt labour bestowed upon it. The publishers, as usual, have 
acquitted tbemtelves in a manner deserving of the high repuution they bear.”— Conadk Lam Joaraai. 
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I Third Edititm, in Svo, price 20 f., cloth. 

A TREATISE UPON 

! THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. j 

By Sir EDWARD CLARKE, 

or Lincoln’s inn, s.c., q.c., m.p. 

“ Mr. Clarke’s accurate and <ien<tible book is the w.ints to learn the principles and practice oi the 

best authority to which the English reader can law of extradition will lie greatly Helped by Mr, 

turn upon the subject of Extradition.” — Clarke. Lawyers vdio have extradition business 
Rtxftrof, ’ will find this volume an excellent book of reference. 

“The opinion we expressed of the merits of this Magistrates who h,.vr to administer the extradition 

work when it first appeared has been fully justified law will be greatly assisted by a careful perusal of 

by the reputation it ha.s gained It is seldom we ‘Clarke upon K.\ tradition.' This may be called a 

I come across a book possessing so much interest to warm commendatian, but those who have read the 

I thegeneralreaderandatthesanietimefurnisliingso ' Imuk will not s.iy it is unmerited.’'- /win* youma/, 
useful a guide to the lawyer.”— | Thk Timks of .‘September 7, 1871, in a long 
i “The appearance of a second edition of this . article upon “Extradition Treaties,’^ makes con* 
treatise does not surprise us. It is a useful book, sidenable use of this work, and writes of it as “ Afr. 

well arranged and well written. A .student who Clarke s useful IVork ou Exhadtlton." 

In Svo, price 2 j. 61/., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 

By WALTER ARTHUR COPINGER, 

{ OP THE MIDDLE TEMPI P, ESOCIKP, MARRtST KR-A T-I.AW I At'TMOK OK “ THE LAW OK COI'VKIOHT IN 
WORKS OP LITERATURE AND ART,” “INDEX TO PKKCKDKNIS IN LON VKVANCINfi," “ Tl I l.K DKKDH,” &C. 

I ^ “We think this little liook ought to find its way large number of old title-deeds."- - Law Times, 

] into a goexi many chambers and offices," — SpIi' “ His ToM-io / /iwn 1815 1878, 
atffrs' Journal. have alrc.idy Ijeen tested in Chamliers, and being 

“ This book, or at least one containing the same now publislird, will nuiterially lighten the labours 
amount of valuable and well-arranged information, of the profession in a tedious department, yet one re- 
should find a place in ever>' Soliciior’.s office. It is quiring great care."— Law Magazine and Keruew. 
of especial value when examining the abstract of a 

In one volume, Svo, price 14J., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Includinc; Covenants for the Production of Deeds and Attested Cojues ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c., &c., fkc. Hy WAl/rKR 
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of “The 
Law of Copyright” and “ Index to Precedents in Conveyancing.” 

“TheHtcrar>’ execution of the work is good | here. Mr. Copinger lias supplied a much-felt want, 
enough to invite quotation, but the volume is not ; by the compilation of this volume. We have not 
large, and we content ourselves with recommending > space to go into the details of the l>ook ; it appears 
it to the profession."— -ArtTW Times. ' well arranged, clearly written, and fully elaljorated. 

“ A really good treatise on this subject must lie With these few remarks we recommend this volume 
emential to the lawyer : and this is what we have 1 to our readers." Lmv Journal. • 


In 8vo, Second Edition, con.siderably enlarged, price 30J., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes Relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

“ Mr. Cof»nger*s book is very comprehensive, , merits which will, doubtless, lead to the placing eX 
<]ealuig with every branch of his subject, and even this edition on the shelves of the members of the 

extenoing to copyright in foreign countries. So far profession whose business is concerned with copy- 

«s ere have examined, xre have found all the recent right ; and deservedly, for the book is one of con* 

an^ioririea noted with scrupulous care, and siaerable yoXwtf—Solicitord JonmeU. 

b an nauuwly good index. These are 
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Third Edition, in One large Volume, 8vo, in the press, 

A lAGISTERIAL AND POUGE GUIDE: 

BEING THE STATUTE LAW, 

INCLUDING THE SESSION 52 53 VICT, 1889. 

WITH NOTES AND REFERENCES TO THE DECIDED CASES, 

KKLATING TO THB 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 
AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters. 

Bv HENRY C. GREENWOOD, 

STIfBNDlARV magistrate FOR THE DI«iTRICT OP THB STAPPOKIJSHIRK POTTERIES ; AND 

TEMPLE C MARTIN, 

CHIEF CL.RRK OF THE LAMBETH POLICE COURT. 

Third Edition. By Temple C. Martin. 


“A second edition has approred of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their Libraries " — Saturday Review. 

*• Hence it is that we rarely light u|K)n a work which commands our confidence, not merely 
by Its research, but also by its grasp of the subject of which it treats The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour will 
certainly wait upon it. Wo are moreover convinced that no effort has been spared by its 
j authors to render it a thoroughly eflicient and trustworthy guide."— /.aw journal, 

“Magistrates will find a valuable handbook in Messrs. Greenwood and Marlin’s 
'Magisterial and Police Guide,' of which a fresh Edition has just been published." — The 
Times. 

** A very valuable introduction. treating of proceedings before Magistrates, and largely of the 
Summary Jurisdiction Act, is in itself a treatise which will repay penTsaL We expressedour 
high opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second ^ition.” — Law Times. 

** For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It may be said to omit nothing which it ought to contain." — 
Law Times. 

“ This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out," — Sotia tors' Journal. 

•' The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Marlin, is a model work in its conciseness, and. so far as we have been able to test it, 
in completeness and accuracy. It ought to he in the hands of all who, as magistrates or 
otherwise, have authority in matters of ^Itce," — Daily News. 

“ This work is eminently practical, and supplies a real want. It plainly and concisely 
states the law on all points upon which Magistrates are called upon to adjudicate, syste- 
matically arranged, so as to be easy of reference. It ought to find a place on every Justice's 
table, <md we cannot but think that its usefulness will speedily ensure for it as large a sale 
as its merits deserve." — Afidland Counties Herald. 

“ The exceedingly arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical and precise 
that one is aUe to lay a fing^ on a Section of an Act almost in a moment It is wonderful 
what a mass of information is comprised in so comparatively small a^ce. We have 
plouiure in recommending the volume not only to our professional, but 1^ to our 
general readers ; nothing can be more useful to the pubbe than an acquaintance with the 
ouUines ot magisttaial jurisdictimi and procedure ." — Shield Post. 
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S 7 £V£yS ^ MAYNBS, BELL YARD, TEMPLE BAR 
In crown 8vo, price 4 r., cloth, 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 

By J. R. SEAGER, Registration Agent. 

In 8vo, price 5^., cloth, 

THE LAW OF 

PROMOTERS OF PUBLIC COMPANIES. 

By NEWMAN WATTS, 

OF LINCOLN'S INN, BARKlsThK-AT-LAW. 

** Some recent case* in our law courts, which at ^ “ Mr. Watts has brought together all the lead* 
the time attracted much public notice, have demon- ing decisions relating to promoters and director*, 
strated the want of some clear and concise ex)>ost- and h.'is .irranged the information in u ver^' satisfac- 
tion of the powers and Iwbililies of promoters, and toiy nmnner, so as to readily show the rights of 
this task has been .ably performed by Mr. Newman different p.irties and the steps which can lie legally 
Watt*." — Im>ntor's (juardiaK. t.aken by promoters to further interests of new com- 

p.inics . ' --Daily Chroniclt. 

In One Vol., 8vo, 

A COMPENDIUM OF ROMAN LAW, 

ifounlieli on the institute* of Justinian; 

TOGETHER WI’IH 

EXAMINATION QUESTIONS 

SET IN THE UNIVERSITY AND BAR P:XAMINATIONS 
(WITH SOLUTIONS), 

AND DEFINITIONS OF LEADING TERMS IN THE WORDS 
OF THE PRINCIPAL AUTHORITIES. 

By GORDON CAMPBELL, 

Of the Inner Temple, M.A., late Scholar of Exeter College, Oxford ; M.A, Trinity 
College, Cambric^e ; Author of “An Analysis of Austin’s Jurisprudence, or the 
Philo.sophy of Positive Law.” 

"Mr. Campbell, in producing a compendium of who have to [lass an examination in Roman law, 
the Roman law, ha* gone to the best English works and its arrangement with a view to thi* end appear* 
already existing on the subject, and ha* made ex- very gcKKl. '1 he existence of text-book* such a* 
cellent use of the materials found in them, llie this should do much to prevent the evil system of 
volume is especially intended for the use of students cramming,." —Saturday Review. 

In 8vo, price *js. 6r/., cloth, 

TITLES TO MINES IN THE UNITED STATES, 

WITH THE 

STATUTES AND REFERENCES TO THE DECISIONS 
OF THE COURTS RELATING THERETO. 


By W. a. HARRIS, B.A., Oxon, 

OF UMOOLK’S IMN, BARXISTSK'AT-LAW ; AND OF THE AMERICAN BAE. 
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